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We made an announcement last week of 
the meeting of the National Bar Association 
to be held in Indianapolis, and have since re- 
ceived the programme of the meeting of the 
American Bar Association which is to be held 
in Saratoga, August 20th, 21st and 22d. The 
opening address will be delivered by the 
President, Henry Hitchcock. Papers will be 
read by Henry C. Tomkins, of Alabama, on 
‘*The Necessity for Uniformity in the Law 
Governing Commercial Paper ;’’ by Dwight 
H. Olmstead, of New York, on ‘‘Land Trans- 
fer Reform’’ with an explanation of New York 
Block Indexing ; and by John F. Duncombe, 
of Iowa, on ‘‘Election Laws.’’ A number of 
interesting reports of committees will be 
made and the meeting will undoubtedly be 
instructive and enjoyable to those who at- 
tend. 





We cannot let the occasion pass without a 
mention of the very successful meeting of the 
Ohio State Bar Association at Put In Bay 
during the past week. In addition to a num- 
ber of very enjoyable features, the very able 
address of Hon. John F. Dillon on ‘‘Bentham 
and his School of Jurisprudence’’ will be re- 
membered by all who had the good fortune to 
be present, asa masterpiece of learning and 
originality of thought. The Ohio State Bar 
Association is second to none in vigor; and 
in the enthusiasm and interest of its members 
might well be emulated by other State Bar 
Associations. 

The passage, by the house of representa- 
tives, of the Torrey National Bankruptcy Bill 
is a matter of great importance to the busi- 
ness interests of the country, and it is to be 
hoped that the senate will, before adjourn- 
ment, adopt the measure and thus put into 
operation an effective method by which pro- 
tection is given to the unfortunate debtor, and 
at the same time creditors in all the States 
are provided with just and expeditious reme- 
dies, securing prompt, equal and uniform 
operation of the law. The only criticisms 
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which seem to have been offered to the bill 
were that it was framed for the great com- 
mercial centers and not in the interest of the 
farmer class, and that the United States 
marshals, attorneys and court officers would 
profit most and be enriched byit. One mem- 
ber regarded the provision requiring the 
referees to be members of the legal profes- 
sion, as a gratuitous insult to the members of 
other professions. There is no weight in 
either of these objections. The bill is an 
adroitly and wisely framed measure intended 
to operate with equal effect upon all classes 
of debtors and creditors. And, so far as we 
can see, the expenses attending its adminis- 
tration are reasonable and just. 


The decision of the St. Louis court of ap- 
peals in the case of Conrad v. Fisher, that 
the owner of goods cannot give a receipt for 
them as warehouseman which will be an ef- 
fectual pledge of the property, is only a 
reaffirmance of a well established doctrine, 
and the apparent conflict among the American 
courts upon this question is due to the pecu- 
liar statutes of certain States. In the ab- 
sence of any statute or any well established 
custom of merchants to the contrary such 
attempts to pledge property have been almost 
uniformly held to be void, at least, where 
the rights of other have intervened. The re- 
ceipt is at most only evidence of a pledge, and 
an oral pledge contract would have been just 
as valid. The real question in such cases is 
whether there was, in fact, a delivery, actual 
or symbolical, of the goods. If there was not 
the claims of others may become prior and 
superior to that of the holder of the receipt. 

But the courts of a few States have held, 
on the other hand, that a warehouseman hav- 
ing goods in his own store may, by giving a 
warehouse receipt, make a valid pledge of 
such property, good against attaching credit- 
ors. These decisions, however, were based 
upon statutes. The legislature of Nebraska 
provided that ‘‘any packer of pork or beef or 
any manufacturer of distilled spirits having a 
warehouse for the storage of his own pro- 
ducts’’ may issue receipts for his own meats, 
spirits or grains which he actually has so 
stored, in the ordinary form of warehouse re- 
ceipts, and they will be valid to the same ex- 
tent as the receipts of a public warehouse 








82 THE CENTRAL LAW JOURNAL 


No. 5 








‘keeper. The statutes of Kentucky impliedly 
authorize the owner of goods to give receipts 
or vouchers for them when they are under 
his control or kept in his own warehouse, and 
the receipts will vest in the holder a right 
to the property, and no one without his writ- 
ten consent or the production of the receipt 
can gain any title thereto. The courts of 
these States have, of course, held that the 
owner of goods can give a valid receipt for 
them as warehouseman. The same doctrine 
was laid down in Michigan; but the rule is 
well settled to the contrary. Besides many 
of the States, Missouri included, have ex- 
press laws which require a delivery of posses- 
sion or a recording to create a valid pledge. 


NOTES OF RECENT DECISIONS. 


FEDERAL Courts — How rar Bowunp By 
State Decistons.—The recent case of City 
of Detroit v. Osborne, decided by the United 
States Supreme Court, is of interest as to the 
attitude of the United States courts towards 
State statutes and decisions. There were 
two questions in the case, the first being what 
was the Michigan law in cases of injuries to 
persons from defects in sidewalks. The an- 
swer to this, the court said, was clear. The 
second question was whether the settled law 
of Michigan in such cases was binding on the 
federal courts. The court says: 


The second inquiry must be answered in the 
affirmative. If itis a matter of local law, that law is 
obligatory upon the federal courts. It must be con- 
ceded that this adjudication as to the liability of a 
city for injuries caused by a defect in the sidewaiks, 
the repair of which it has both the power and duty to 
provide for, is not in harmony with the general rule 
in this country (2 Dillon on Mun. Corp., secs. 1017 and 
1018), nor in accord with the views expressed by this 
court. In Barnes v. The District of Columbia, 91 U. 
8. 540, this court, after referring to the case from 21 
Michigan, supra, and the doctrine stated therein, ob- 
served that ‘the authorities establishing the contrary 
doctrine, that a city is responsible for its mere negli- 
gence, are so numerous and so well considered that 


the law must be deemed to be settled in accordance }+ 


with them,” citing in support along list of authorities. 
The authorities which support a different view are 
collected in Hill v. Boston, 122 Mass. 344. But even 
if it were a fact that the universal voice of the othe: 
authorities was against the doctrine announced by the 
Supreme Court of Michigan, the fact remains that the 
decision of that court, undisturbed by legislative ac- 
tion, is the law of that State. Whatever our views 
may be as to the reasoning or conclusion of that court, 
is immaterial. It does not change the fact that its de- 





cision is the Jaw of the State of Michigan, binding all 
its courts, and all its citizens, and all others who may 
come within the limits of the State. The question 
presented by it is not one of general commercial law; 
it is purely local in its significance and extent. It in- 
volves simply a consideration of the powers and lia- 
bilities granted and imposed by legislative action upon 
cities within the.State. While this court has been 
strenuous to uphold the supremacy of federal law, 
and the interpretation placed upon it by the federal 
courts, it has been equally strenuous to uphold the 
decisions by State courts of questions of purely local 
law. There should bé, in all matters of alocal nature, 
but one law within the State; and that lawis not what 
this court might determine, but what the supreme 
court of the State has determined. A citizen of an- 
other State, going into Michigan, may be entitled 
under the federal constitution to all the privileges 
and immunities of citizens of that State; but under 
that constitution he can claim no more. He walks the 
streets and highways in that State, entitled to the 
same rights and protection as, but none others than, 
those accorded by its laws to its own citizens. 

This question is not a new one in this court. In the 
case of Claiborne County v. Brooks, 111 U. 8. 400, it 
was held that, “‘when the settled decisions of the 
highest court of aState have determined the extent 
and character of the powers which its political and 
municipal organizations may possess, the decisions 
are authoritative upon the courts of the United States ;”’ 
and in the opinion it was observed: “It is undoubt- 
edly a question of local policy with each Staté, what 
shall be the extent and character of the powers which 
its various political and municipal organizations 
shall possess; and the settled decisions of its highest 
courts on this subject will be regarded as au- 
thoritative by the courts ofthe United States; for itisa 
question that relates to the internal constitution of the 
body politic of the State.” 

What was there decided in reference to the powers 
is equally true as to the liability of a municipal cor- 
poration. The city of Detroit, in the discharge of its 
public duty in respect to keeping the streets and side- 
walks in repair, is under no higher or different obli- 
gation to a citizen of Ohio than to one of the State of 
Michigan, and the measure of its liability under the 
statutes, as stated, is to be determined by the judg- 
ment of the supreme court of that State, and not by what 
our opinions might be as to the proper construction 
of those statutes. Reference may also be made to the 
recent case of Bucher v. Railroad Company, 125 ,U. S. 
555, in which this court followed, against its own 
judgment ofthe law, the rulings of the Supreme 
Court of Massachusetts, and held that a party trav- 
eling on Sunday, and not for necessity or charity, in 
the cars of a railroad company, could not recover for 
injuries sustained by the negligence of the company, 
because he was himself thus violating the law of the 
State. Concluding the opinion of the court in that 
case, itis observed: It may be said generally that 
whenever the decisions of the State courts relate to 
some law of a local character, which may have become 
established by those courts, or has always been a part 
of the law of the State, that the decisions upon the 
subject are usually conclusive, and always entitled to 
the highest respect of the federal courts. The whole 
of this subject has recently been very ably reviewed ia 
the case of Burgess v. Seligman, 107 U. S. 20. Where 
such local law or custom has been established by re- 


poe decisions of the highest courts of a State, it 
ecomes also the law governing the courts of the 
United States sitting in that State. 
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CarrieR OF Goops—Limitine LIABILITY.— 
The Supreme Court of Illinois, in the case of 
Chicago & N. W. Ry. Co. v. Chapman, 24 
N. E. Rep. 417, say that a common carrier 
cannot, by contract, limit its liability for in- 
jury to property during transportation, caused 
by its gross negligence. Shope, J., says: 


The courts of this State have never held that the 
carrier may limit or restrict its liability for loss or 
damage re-ulting from its own gross negligence, or 
the gross negligence of its servants. On the contrary, 
it has been repeatedly and uniformly held that it can- 
not do so, even by express contract with the shipper. 
The question first arose in Railroad Co. v. Morrison, 
19 Ill. 136, and it was there said: ‘*We think the rule 
a good one, as established in England and in this 
country, that railroad companies have the right to re- 
strict their liability as common carriers by such con- 
tracts as may be agreed upon specially, they still re- 
maining liable for gross negligence or wilful misfeas- 
ance, against which good morals ahd publie policy 
forbid that they should be permitted to stipulate.” 
And substantially the same language is used: in Rail- 
road Co. v. Read, 37 Ill. 484, and in Railroad Co. v. 
Adams, 42 Ill. 474. In Railroad Co. vy. Smyser, 38 Ill. 
854, it was held that a railroad company may restrict 
its liabilities for loss or injury occurring during the 
transportation of property,the carrier being still held 
liable for gross negligence or willful misfeasance. So 
in Railroad Co. v. Adams, supra, it is said “that, 
although a railroad company might protect itself by 
contract against certain risks assumed by common 
carriers and belonging to their vocation, it was con- 
trary to good morals and public policy that they should 
be allowed to stipulate against their own gross negli- 
gence, or that of their employees, or their wilful de- 
fault.” In Oppenheimer vy. Express Co., 69 I]. 62, the 
court holds that the contract exempting carriers from 
liabilities is not to be construedas providing against 
loss or injury occasioned by actual negligence on their 
part. In the subsequent case of Arnold y. Railroad 
Co., 83 Ll. 278, it was said: “The doctrine is seitled 
in this court that railroad companies may by contract 
exempt themselves from liability on account of the 
negligence of their servants, other than that which is 
gross or willful.” In the Read Case, supra, the 
question arose where the plaintiff was riding on a free 
ticket, on the back of which was an indorsement to the 
effect that the person accepting the same assumes all 
risks of accident aid expressly agrees that the com- 
pany shall be liable und+r cireumstane:s for injury to 
the prrson or property of the passenger while using 
the ticket. It was held that the acceptance and use of 
the ticket made the indorsem: nt thereonaspecial con- 
tract, but that the contract did not exempt the com- 
pany from liability for injury caused by gross negli- 
gence. In Railroad Co. v. Wileox, supra, we said: 
“The law bas wisely, and for :easons that concern the 
public welfare, inhibited a common carrier of pas- 
sengers or freight from con'racting against its own 
negligence, or ‘hat of its servants and employees.” 
See, alxo, Railway Co. v. Begys, 85 Ill. 80. In Express 
Co. v. Stetianers, 61 Ill. 184, goods were shipped from 
Chicago to New Yo k, worth in fact $400, for which 
the company gave the shipper a receipt, limiting its 
liability to $50 in case of loss, of which the shipper 
bad notice. It was there said that “even if it should 
be conceded that the shipper in this ca-e must be con- 
sidered as having assented to the terms of the bill of 





lading, we cannot hold the carrier excused from the 
exercise of reasonable and ordinary care. Courts 
have often had occasion to express their regret that 
common carriers have been permitted, even by con- 
tract, to discharge themselves from the obligations 
imposed by the salutary rules of the common law. 
* * * Ttis very unreasonable in the carrier to say 
that it will in no event be liable beyond the sum of 
$50, in the absence of a special contract, though it may 
have received much more than that sum merely in the 
way of freight. * * * It would be very easy for 
them to require the shipper to specify the value of the 
merchandise, * * * making their charges in pro- 
portion to their liability. If the shipper should falsely 
state the value, he could not complain of being held to 
his own valuation. In order to prevent the carrier 
from releasing himself by contract from all liability, 
courts have laid down the rule above stated, that he 
cannot, even by contract, exempt himself from the 
exercise of reasonable care.”” And the same rule was 
laid down in Boscowitz v. Express Co., 93 Ill. 528, and 
it was there held that the defendant was liable for the 
full value of the goods, if the loss was owning to negli- 
gence on the part of the railroad company, who was 
the servant of the express company in the transporta- 
tion of the goods. 

We have thus given an epitome of cases decided by 
this court, to which others might be added, for the 
purpose of showing that we are committed to the 
doctrine that a common carrier cannot, even by ex- 
press contract, exempt itself from liability resulting 
from gross negligence or willful misconduct, com- 
mitted by itself, or by its servants or employees. 
Whatever may be the rule elsewhere, in this State the 
common carrier cannot contract for exemption from 
responsiblility for a failure on its part, or that of its 
servants, to exercise ordinary care in the transaction 
of its business. Ifthe carrier may by contract limit 
its liability for gross negligence or willful misfeasance 
to any extent, it may contract for total exemption. 
A contract for exemption from liability for its torts 
being void as against public policy, it cannot shield 
itself, as to any portion of the damages to person or 
property, occasioned by its gross negligence or willful 
misconduct. As we have seen, it may protect itself 
against fraud by requiring the consignee to state the 
value of the thing shipped; but when it receives 
property for transportation it must exercise reason- 
able care until it reaches its place of destination, and 
will not be permitted to absolve itself from that re- 
sponsibility. 


CrimmnaL Law—Assavutt with INTENT TO 
Rare—Cowmp icity or HusBanp.—A case, as 
revolting in its facts as it is novel in the 
declaration of its law, is State v. Dowell, 11 
S. E. Rep, 525, decided by the Supreme 
Court of North Carolina. There it is held 
that a husband, who by threats of death con- 
strains another to attempt to ravish his wife, 
is guilty of an assault with intent to commit 
rape, and that on an indictment against a 
husband for assault with intent to ravish, it 
cannot be objected that there was no crimi- 
nal intent where it appears that he, by 
threats, compelled another to attempt to 
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ravish his wife. Merrimon, J., dissented. 


Shepherd, J., says: 

Under the laws of this State, the offense of an as- 
sault with intent to commit rape, although subject to 
very severe punishment, is technically a misdemeanor; 
and, there being no degrees in this class of crimes, it 
must follow that, if the defendant is guilty at all, he 
must be guilty as a principal. The defendant strangely 
insists that he is not guilty because he is the husband 
of the prosecutrix; and he relies asa defense upon 
the marital relation, the duties and obligations of 
which he has, by all the laws of God and man, so 
brutally violated. In our opinion, in respect to this 
offense, he stands upon the same footing as a stranger, 
and his guilt is to be determined in that light alone. 
The person of every one is, as a rule, jealously guard- 
ed by the law from any involuntary contact, however 
slight, on the part of another. The exceptions, as in 
the case of a parent, or one in loco parentis, moder- 
ately chastising a child (State v. Harris, 63 N. C. 1,) or 
a schoolmaster, a pupil (State v. Pendergrass, 2 Dev. 
& B. 365; and Boyd v. State, an Alabama case, recently 
reported in 7 South. Rep. 268), are strict and rare. It 
was <t one time held in our State that the relation of 
hasband and wife gave the former immunity to the 
extent that the courts would not go behind the 
domestic curtain, and scrutinize too nicely every 
family disturbance, even though amounting to an as- 
sault. State v. Rhodes, Phil. N. C. 458. But since 
State v. Oliver, 70 N. C. 60, and subsequent cases, we 
have refused ‘“‘the blanket of the dark’? to these out- 
rages on female weakness and defenselessness. So it 
is now settled that, technically, a husband cannot 
commit even a slight assault upon his wife, and that 
her person is as sacred from his violence as from that 
of any other person. Itis true that he may enforce 
sexual connection; and, in the exercise of his marital 
right, it is held that he cannot be guilty of the offense of 
rape. Butitis too plain for argument that this privilege 
isa personal one, only. Hence if, as in Lord Audley’s 
ease, 3 How. St. Tr. 401, the husband aids and abets 
another to ravish his wife, he may be convicted as if 
he were a stranger. The principle is thus tersely ex- 
pressed by Sir Matthew Hale: ‘‘For, though in mar- 
riage she hath given up her body to her husband, she 
is not tobe by him prostituted to another.” Hale, P. 
C. 629; 2 Bish. Crim. Law, 1135; Lord Audley’s Case, 
3 How. St. Tr. 401. 

Itthus appearing, we think beyond all question, 
that the defendant in this indictment is to be regarded 
as a stranger, we will further consider the case in that 
aspect alone. It is contended that, as Lowery acted 
under coercion, and was for that reason excusable, 
there was no intent to commit rape, and therefore the 
defendant cannot be convicted. It will be observed 
that the intent of Lowery to commit the offense is not 
determined alone by the presumption that every one 
is presumed to intend the natural consequences of his 
act; but he testifies that he did actually attempt to 
have sexual connection. Here, then, we have a spe- 
cific, actual intent to commit the foul deed; and can it 
be that he who constrains the will of another to com- 
mit such a crime is to be permitted to shield himself 
upon the ground that there was an entire absence of 
criminal intent? If this be true, then one who coerces 
another to shoot down a third person in cold blood is 
not guilty of murder, because there was no intent for 
which the person doing the shooting is criminally re- 
sponsible. The law in such a case couples the act of 
the instrument with the felonious intent of the insti- 
gator, andin this way beis held guilty of murder; 





and this is true, also, where the instrument is under 
the age of seven, and conclusively presumed to be in- 
capable of having any criminal intent. So, too, if one 
is indicted under our statute for shooting at a railroad 
train with intent to injure it, and it appears that he 
coerced another to do the shooting, can it with reason 
be said that he is not guilty because his instrument 
did not have an intent to inflict any injury? These 
and other examples which we could cite from our re- 
ports well illustrate the principle upon which our 
case depends; and especially is this so when, as we 
have said, the specific intent is expressly shown by the 
testimony. We are clearly of the opinion that the un- 
lawful act committed in pursuance of the combined 
intents of the defendant and his enforced instrument 
are amply sufficient to sustain the convictlon. 


While placing our decision upon this ground, we 
are not prepared to say that, under the circumstances, 
Lowery would have been excusable had he completed 
the offense. We leave this as an open question, re- 
marking, however, that the tabula in naufragio of 
Lord Bacon has been well-nigh submerged by judicial 
and critical casuists. See Whart. Hom. §§ 560, 561, 
and notes to second edition; U.S. v. Holmes,1 Wall. 
Jr.1. See, also, Coleridge, C. J.,in the case of the 
Migniotte, decided in 1884. But mark the diversity: 
There the displaced struggler for life was, by clinging 
to the plank, insufficient for two, as much attacking 
his companion in shipwreck, as if he were firing at 
him with a pistol. In our case the victim is entirely 
innocent—in no way threatening by her act or deed 
any harm tothe attempted ravisher. In this view of 
the case, let us briefly refer to the authorities. In 
Broom, Leg. Max. 17, 18, itis said: “In accordance 
with the principle, necessitas inducit privilegium, the 
law excuses the commission of an act prima facie 
criminal if such an act be done involuntarily, and un- 
der circumstances which show that the individual 
doing it was not reallya free agent. Thus, if A by 
force take the hand of B, in which is a weapon, and 
therewith kill C, Ais guilty of murder, but B is ex- 
cused, thoughif merely a moral force be used, as 
threats, duress of imprisonment, or even an assault to 
the peril of his life,in order to compel him to kill C, 
this is no legal excuse.” For this is cited1 Hale, P. 
C. 434, which seems to be entirely in point. East, in 
his Pleas of fhe Crown, volume 1 p. 294, undertakes 
to argue that, “ifthe commission of a treason may be 
extenuated by the fear of present death, * * * 
there seems no reason why this offense [homicide, or 
any of the other capital offenses, of course] may not 
also be mitigated upon the like consideration of hu- 
man infirmity.””’ 1 Bish. Crim. Law, 348. To this, 
however, an answer is found in 4 Bl. Comm. 30, 
where he says: “In time of war or rebellion, a man 
may be justified in doing many treasonable acts, by 
compulsion of the enemy or rebels, which would admit 
of no excuse in the time of peace. This, however, 
seems only, or at least principally, to hold as to posi- 
tive crimes, so created by the laws of society, and 
which therefore, society may excuse, but not as to 
natural offenses, so declared by the law of God. * * 

* And, therefore, though a man may be violently as- 
saulted, and hath no other possible means of escaping 
death but by killing an innocent person, this fear and 
force shall not acquit him of murder; for he ought 
rather to die himself than escape by the murder of an 
innocent.” If this be so, and the crime of rape is con- 
sidered so heinous as to be punishable in the same 
way as murder, it would seem that “human infirmity” 
ought not to be tolerated by our laws to the extent of 
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excusing one for the violation of female virtue on the 
plea of danger to himself, however great or imminent. 


Contract — SALE — Drvisisitity oF DE- 
LIVERIES.—The case of Nightingale v. Eise- 
man, 24 N. E. Rep. 475, decided by the 
New York Court of Appeals, is of some in- 
terest, as being the latest of a class of de- 
cisions of which Catlin v. Tobias, 26 N. Y. 
217, is the type, that is, of an entire contract 
to furnish goods where the deliveries are 
divisible; and it would seem that the New 
York court has in no way varied the holding 
in Catlin v. Tobias. In the case at bar there 
were to have been, under the contract, three 
different deliveries of specified numbers of 
pieces of silk, making in all one hundred 
pieces, the first delivery being twenty-five, of 
which seventeen only were delivered. The 
counsel for the appellants contended very 
strenuously for the application of the rule in 
Avery v. Wilson, 81 N. Y. 341, that where 
the delivery of goods is to be at the same 
time, and the vendee, by his acts, elects to 
receive a portion and appropriates the same 
to his use, he thereby evinces that he waives 
the condition precedent of a complete de- 
livery. Itis evident, however, that this view 
is a fallacy, for in the cases of which Avery 
v. Wilson is the representative, there was to 
be but a single act at one time, and in the 
case at bar the defendants could not tell 
whether or not, in fact, the plaintiffs would 
carry out their contract, there being no inti- 
mation that they did not intend to deliver the 
remainder of the first installment of goods. 
The New York Law Journal, in an interest- 
ing review of this case, says: 

The leading case in this State on the question is 
Catlin v. Tobias, 26 N. Y. 217, where it was held that 
where goods are received and used by a vendee under 
a contract for the delivery of specific quantities in 
each of three successive months, the quantity de- 
livered in any one month being less than that required 
by the contract, such breach of the contract is a bar to 
an action by the vendor for the price of the goods de- 
livered. 

And it was further held that the vendee under such 
a contract has a right to use the goods required by 
his business as delivered, without waiting for the ex- 
piration of the month to see whether the vendor will 
fully perform his contract; and such use is no waiver 
of his defense in case of the vendor’s breach of his 
contract. 

In this case of Catlin v. Tobias, plaintiffs agreed to 
deliver to the defendants bottles of various sizes at 
prices specified in the contract. The bottles were to 


be delivered during the months of April, May and 
June next ensuing, and in kinds and quantities during 





each month as set forth in the contract. But (exclud- 
ing some bottles not within the contract) plaintiffs 
deliyered but 92 gross during April, instead of the 112 
gross called for by the contract as the delivery for 
this month, and the bottles so delivered were used by 
the defendants. No more bottles were delivered by 
plaintiffs. 

The court of appeals held that the plaintiffs could 
not recover for the bottles delivered. 

The case of Champlin v. Rowley,18 Wend. 187, 
cited in Catlin v. Tobias, was one of very great im- 
portance as overruling several well known English de- 
cisions, among others that of Oxendale v. Wetherell, 9 
Barn. & Cress. 386. It was held in this case of Champ- 
lim v. Rowley that where a contract was made for tbe 
sale and delivery within a given period of 100 tons of 
pressed hay, to be paid for at a specified price per ton, 
part in advance and the residue when the whole quan- 
tity should be delivered, and the vendor within the 
time stipulated delivered only about one-half of the 
specified quantity, and then brought his action to re- 
cover for the amount delivered at the stipulated price, 
the delivery of the whole quantity was a condition 
precedent, and that the plaintiff was not entitled to 
maintain his action, the defendant on his part not 
having waived or prevented the full performance. 
This disapproval of the English decisions was reiter- 
ated in Kein v. Tupper, 52 N. Y. 550. 

The well known case of Smith v. Brady, 17N. Y. 
178, which very clearly lays down the principles in- 
volved in this case, was also considered and cited in 
the opinion of the court in Catlin v. Tobias given 
above. . 

In a case decided by the court of appeals some three 
years before Catlin v. Tobias, the same rule was laid 
down. That case was Baker v. Higgins, 21 N. Y. 397, 
in which the contract was ‘‘to deliver 25,000 pale brick, 
at $3 per M, and 50,000 hard brick at $4 per M, cash.” 
Plaintiff delivered 21,000 bricks and sued for the price 
of those. This, the court of appeals held, could not 
be done, saying: “‘The contract was entire to deliver 
75,000 bricks, and the plaintiff was not entitled to pay 
for any part until the whole was delivered, or until he 
was ready and offered to deliver the balance, which 
plaintiff has not done.”’ 

The case of Kein v. Tupper, 52 N. Y. 550, furnishes 
an illustration, under a rather more complicated state 
of fact, of the same rule. It was there held that under 
an agreement to deliver 119 bales of cotton at a speci- 
fied price per pound, payablein cash on delivery, the 
vendor could not recover for seventy bales only, the 
court saying: “‘The contract was entire, and the 
plaintiffs must prove performance to entitle them to 
recover. Thedefendants purchased 119 bales, to be 
paid for when delivered. Until the delivery of the 
whole quantity, no action accrued to the plaintiffs,” p. 
555, 


Another, and much later case, in the supreme court, 
Visscher v. Greenbank Alkali Co., 11 Hun, 159, also 
holds that in a contract for the sale of goods, if the 
contract is severable in respect tothe delivery, the 
purchaser may accept and use any portion as delivered, 
without waiving any right that may arise from the 
deficiency in the amount ultimately delivered, 

This was a case very similar to the present, where 
the defendants were to deliver 1,200 drums of soda, at 
the rate of 100 drums per month. The defense, in an 
action by the vendee for damages, was chiefly that the 
drums sent were accepted, and that the purchasers, 
therefore, waived any right of action for a deficiency 
in quantity. And the court said: “The rule appli- 
cable to failure to perferm, founded upon defects of 
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or inferiority in the articles delivered, or upon their 
non-conformability to the requisitions of the contract, 
does not apply to a deficiency in the quantity. 

Other New York cases might also be cited, establish- 
ing the same rule, which has never been varied in this 
State. Of these it is sufficient to cite two quite re- 
cent ones: Hill v. Heller, 27 Hun, 416, and Brown v. 
Norton, 50 Hun, 248, where the same principles as to 
the entirety of contracts and the non-liability of a 
vendee until complete performance were reiterated. 

Andin addition tothese New York cases, which 
sufficiently cover the subject, some other striking illus- 
trations of the same rule from the different States 
may be noticed in the following cases: Adams v. 
Nichols, 19 Pick, 275; Crane v. Ind., ete. R. R., 59 Ind. 
165; Collins v. Delaporte, 115 Mass. 159; Millard v. 
Morse, 32 Penn. 506; Mo. etc. R. R. Co. v. Fort 
Scott, 15 Kan. 435; Durland v. Pitcairn, 51 Ind. 426; 
School District No. 1 v. Dauchy, 25 Conn. 530; Fre- 
denburg v. Turner, 37 Mich. 402; Milldam Foundry 
v. Hovey, 21 Pick. 417. 

For an instructive case on this point, reference will 
be had also to a well known and recent decision 
of the Supreme Court of the United States, Norring- 
ton v. Wright, 115 U. S. 188,in which both sides of 
the question were very fully and ably argued, and 
which has since been much cited by the courts, and 
in all recent editions of text-books. 

As the result of the examination of the question, it 
may be said that while the rule remains unchanged 
in this State and in the federal courts, in other States 
the general tendency (if any can be deduced from 
conflicting decisions) is to relax the rigor of the rule 
laid down by our courts. 


RepLevin — LITERARY PRorPeRTY — MAnv- 
script OF COLLEGE PRroressor.—An exceed- 
ingly interesting question as to the ownership 
of a manuscript prepared by a college pro- 
fessor, came before the Supreme Court of 
New York, in Peters v. Borst, 9 N. Y. Supp. 
789. There, it was held that a college, in 
the absence of a special agreement, has no 
right to manuscript prepared for publication 
by a professor, as the result of his literary 
labors, though he is aided in his work by the 
facilities afforded him by the college as _ pro- 


fessor. Williams, J., says: 

I am not inclined to hold the book and manuscript 
in question, or any of them, or the work intended to 
be published as a ‘‘Star Catalogue,’”? belonged to the 
Litchfield Observatory or to Hamilton College. There 
would, it seems to me, be a great injustice in holding 
that, for the very small compensation paidto and re- 
ceived by the plaintiff since he became connected 
with the observatory, in 1858, the observatory or the 
college acquired the right to have and appropriate the 
results of his literary labors as an author during all 
the years. His employment might have been made 
upon the condition that whatever he should produce 
as an author should become the property of his em- 
ployer, and then all the works he produced would have 
belonged to the observatory or the college, but I do not 
find any evidence warranting the finding such an 
agreement was ever made. The same suggestion is 
applicable to the defendant as to any work performed 
by him asan author. The results of such labors I 





cannot hold to belong to the observatory or college. 
These suggestions seem to be in accordance with 
well-settled principles of law. In Wood on Master 
and Servant itis said page (198): ‘‘If aservant makes 
an improvement in machinery or invents a machine, 
the master is not entitled to the patent as against the 
servant unless the servant was hired for that purpose.”’ 
In Hapgood v. Hewitt, 119 U. S. 226,7 Sup. Ct. Rep. 
193, it was heldthat an employee of a corporation 
could not be compelled to convey to the corporation 
title to letters patent obtained by him for an invention 
made while he was in its employ; “it not appearing 
* * * there was any agreement between the em- 
ployee and the corporation that it was to have the 
title to the invention, or to any patent he might obtain 
for it.” In Burr v. De La Vergne, 102 N. Y. 415, 7N E. 
Rep. 366, it was held that one partner acquired no 
right or interest, legal or equitable, by reason, 
merely, of the copartnership relation, in an invention 
made by a copartner during the existence of the 
partnership, although the invention related to an im- 
provement in machinery to facilitate the business of 
the firm, and although the inventor used the co- 
partnership means in his experiments, and was bound 
by the copartnership articles to devote his whole time 
and attention to firm business. But where, by agree- 
ment between the copartners, the firm was to have a 
joint right to any inventions, the partner to whom a 
patent for such an invention was issued might not 
claim, the exclusive benefits ther2of. In this case 
there seems to have been no agreement that any pro- 
duction of these parties as authors should be the 
property of the observatory or the college. The plaintiff 
acted as professor and teacher of astronomy in the 
college, and had the custody of the observatory, and 
the instruments and property connected therewith, 
and the defendant acted as his assistant; and, while 
the observatory and college might enjoy the benefits to 
be derived from having such men in their employ 
—men who might become eminent and distinguished 
by reason of the mental labor and results they 
achieved—it can bardly be claimed the observatory or 
college would become the owners of the work they 
might, as authors, produce and publish to the world. 
The property in these works, solong at least as they 
remain unpublished, belonged to the authors and to 
them alone. 








OF RECORD AND COURIS 
NOT OF RECORD. 


COURTS 


The distinction between courts of record 
and courts not of record is a very ancient 
one and must originally have indicated some 
well defined distinction. Now, however, the 
knowledge of that distinction is so nearly lost 
that it is difficult, if not impossible, to find a 
definition given by any court or text-writer 
which indicates any distinction between these 
two classes of courts’ with any accuracy. 
This fact itself suggests that the original dis- 


1 Cf., Hutkoff v. Demorest, 103 N. Y. 877, 10 N. E. 
Rep. 535. 
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tinction was probably some difference in pro- 
cedure and practice rather than any differ- 
ence in the dignity or extent of jurisdiction 
of the courts themselves. 

The practical character of the question is 
apparent when one remembers that, by the 
terms of the statute of limitations of nearly 
every State, the time within which an action 
must be brought on a judgment of a court 
not of record is much les; than that within 
which an action may be brought on a judg- 
ment of a court of record; and this is but 
one of many of the practical phases of the 
question. Bouvier? gives several definitions 
and following them is a commentary which 
clearly illustrates the valuelessness of all of 
them and the uncertain state of the law on 
the subject. He says: ‘‘All courts are either 
courts of record or not of record. The pos- 
session of the right to fine and imprison for 
contempt was formerly considered as furnish- 
ing decisive evidence that a court was a 
court of record,® and it is said that the 
erection of a new tribunal with this power 
renders it, by that very fact a court of record,* 
but every court of record does not possess 
this power.° The mere fact that a permanent 
record is kept does not, in modern law, stamp 
the character of the court, since many courts, 
as probate courts and others of limited ju- 
risdiction, are obliged to keep records and yet 
are held to be courts not of record.’’® 

It would be natural to expect that an ac- 
curate definition of a court of record could 
be found in the early text-writers but none 
such seems to exist. The definition most 
often given is that of Blackstone,’ but much 
of the present confusion seems to have arisen 
from the inaccuracy of the definition given 
by him. His definition. is: ‘‘A court of 
record is that, where the acts and judicial 
proceedings are enrolled in parchment for a 
perpetual memorial and testimony.’’ Of 
them he says: ‘‘All courts of record are the 
king’s courts in right of his crown and royal 
dignity, and therefore no other court hath 


2 Bouvier’s Dict. tit. Courts of Record. 

3 Co Litt. 1176, 260a; 1 Salk. 144; 12 Mod. 388; 2 
Wms. Saund. 101a; Viner Abr. Courts. 

41 Salk. 200; 12 Mod. 388; 1 Woodd. § 98; 3 BI. Com. 
24, 25. 

51 Sid. 145; 3 Sharsw. Bl. Com. 25n. 

6 See 11 Mass. 510; 22 Pick. 480; 1 Cow. 212; 3 Wend. 
268; 10 Penn. 158; 5 Ohio, 545; 7 Ala. 351; 25 Ala. 540. 

73 Bl. Com. 24. 





authority to fine or imprison; so that the 
very erection of a new jurisdiction with the 
power of fine or imprisonment makes it in- 
stantly a court of record.’’® 

The definition he gives to a court not of 
record is: ‘‘A court not of record is the court 
of a private man, whom the law will not in- 
trust with any discretionary power over the 
fortune or liberty of his fellow-subjects.’’® 
These definitions are not only not accurate 
but, as appears from the same author, they 
are incorrect in every particular. The courts 
of equity were not courts of record” yet he 
minutely details the method of enrolling their 
decrees." The Supreme Court of Maine ® 
after careful consideration say: ‘‘Whether a 
court be a court of record, does not depend 
upon the fact that it does or does not keepa 
record of its proceedings, or that it isor is 
not required by law to do so.’’ Neither had 
every court of record power to fine and im- 
prison,” and certain of the courts not of 
record had this power, notably the admiralty 
courts. Neither were courts not of record 
the courts of private men, for neither the 
equity, ecclesiastical, military or maritime 
courts could be considered courts of private 
men and neither of them was a court of 
record, while, on the other hand, the courts 
of piepoudre, ‘‘of which the steward of him 
who owns or has the toll of the market is the 
judge,’’ was a court of record.“ The defi- 
nition of Shepley, C. J., is often quoted. 
It is this: ‘‘A court of record is one which 
has jurisdiction to fine or imprison, or one 
having jurisdiction of civil causes above 
forty shillings and proceeding according to 
the course of the common law.’’ From what 
has before been said itis evident that this 
definition is incorrect in so far as the juris- 
diction to fine or imprison is concerned. Nor 
is it probable that the fact that the only 
courts of common law not courts of record 
were courts whose jurisdiction was limited to 
forty shilling made that the test. It is prob- 


83 Bl. Com. 24-25. 

93 Bl. Com. 25. 

10 3 Chitty’s BI. Com. 25, n.5; 4 Inst. 84; 37 H. 6, 
14b; Yelv. 227; Com. Dig. tit. Chancery, ch. 2. See 
also 3 Bl. Com. 78. 

11 3 Bl. Com. 473, 474. 

12 Woodman v. Somerset, 37 Me. 29. 

13 1 Sid. 145: 3 Shars. Bl. Com. 25n. 

143 Bl. Com. 109. 

15 3 Bl. Com. 82. 

16 Woodman v. Somerset, 37 Me. 29. 
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able that something else than the amount of 
jurisdiction, something concerning the record 
of the court, was originally the test, or the 
record would not be particularized in the 
designation of each class of courts. More 
than that, if forty shillings was the test it 
could not be now applied in determining the 
question of the character of a court. 

Abandoning these definitions there re- 
mains one other source to turn to, that is, to 
find what courts were courts of record and 
what were courts not of record, and by a 
comparison find in what respect they differ. 
Considering the courts in detail, it appears 
that the following courts of general jurisdic- 
tion were courts of record: viz, the court of 
piepoudre ;" the court of common pleas; 
the court of king’s bench ;" the court of com- 
mon law of the court of exchequer;” the 
court of common law of the court of 
chancery” and the court of exchequer 
chamber.” And the following courts of special 
jurisdiction were also courts of record, viz: 
the forest court of justice seat ; the commis- 
sioners of sewers ;“ the court of the marshal- 
sea ;* the palace court ;* the courts of the 
principality of Wales;” the courts of the 
counties palatine ;% the courts of the cinque 
portes” and the stannary courts.” The 
courts not of record included the following 
courts of general jurisdiction, viz: the courts 
baron,) the hundred-court,” the county 
court, the court of equity in chancery,* the 
court of equity in the court of exchequer,® 
the various ecclesiastical courts,® the courts 
military*’ and the courts maritime, or, as 
they were commonly called, the admiralty 

173 Bl. Com. 82. 

18 3 Id. 37. 

19 3 Id. 41. 

23 Id. 43. 

213 Id. 46. 

2 3 Id. 55. 

% 3 Id. 72. 

% 3 Id. 73. 

% 3 Id. 76. 

% 3 Id. 76. 

273 Id. 71 

% 3 Id. 79 

2 3 Id. 79. 

% 3 Id. 80. 

813 Id. 33 

823 Id. 84 

333 Id. 35 
% 3 Id. 25, n. 5; 4 Inst. 84; 37 H. 6, 140; Yelv. 227; 


Com.'Dig. tit. Chancery, C. 2. 
85 3 Bl. Com. 78. 





courts ;* and the following courts of special 
jurisdiction were also courts not of record, 
viz: the forest courts of attachments, regard 
and sweinmote.” 

Of the court of the duchy chamber of 
Lancaster, Blackstone says:* ‘‘The proceed- 
ings of this court are the same ason the 
equity side in the courts of exchequer and 
chancery,“ so that it seems not to be a court 
of record.’’ This statement contains a clear 
intimation that the form of proceedings de- 
fined the character of the court as to its 
being a court of record or acourt not of 
record. Referring to the procedure in the 
courts of exchequer it appears® that ‘‘an 
appeal frm the equity side of this court lies 
immediately to the house of peers, but from 
the common-law side, in pursuance of the 
statute,* a writ of error must be first brought 
into the court of exchequer chamber. And 
from the determination there had, there lies in 
the dernier resort a writ of error to the 
house of lords.’’ This difference in pro- 
cedure is also noted in other courts. In con- 
sidering the courts of piepoudre, a court of 
record, which Blackstone characterizes as 
‘*the lowest, and at the same time the most 
expeditious, court of justice known to the 
law of England,“ he says: ‘‘From this court 
a writ of error lies, in the nature of an ap- 
peal, to the courts at Westminster.’’ Of 
the court baron he says:® ‘‘After judgment 
given, a writ also of false judgment lies to the 
courts at Westminster to rehear and review 
the cause, and not a writ of error; for this is 
not a court of record.’’ By following this 
comparison it will be found that in every 
case where a court is designated as a court 
of record its judgments could only be re- 
viewed by a writ of error sued out of a supe- 
rior court, while from courts not of record 
appeals, technically speaking, could be taken. 
This is clearly noted by the same author in 
considering the different methods of appeal. 
He says: ‘‘The principal method of redress 
for erroneous judgments in the king’s courts 


%8 3 Id. 108. 

9 3 Id. 73. 

# 3 Bl. Com. 78. 

41 4 Inst. 206. 

42 3 Bl. Com. 46. 

48 31 Edw. 111, ch. 12. 
43 Bl. Com. 32. 

4% 3 Id. 34. 

4% 3 Id. 406. 
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of record is by writ of error to some superior 
court of appeal. A writ of error lies for 
some supposed mistake in the proceedings of 
a court of record, forto amend errorsin a 
base court, not of record, a writ of false 
judgment lies. The writ of error only lies 
upon matter of law arising upon the face of 
the proceedings, so that no evidence is re- 
quired to substantiate or supportit.’’ Writs 
of error were purely of common-law origin 
and were wholly unknown to the civil courts. 
An appeal, technically speaking, was a civil 
law proceeding in its origin and differed from 
a writ of error in this, that it subjected both 
the law and the facts to a review and retrial, 
while a writ of error only removed matters of 
law for a re-examination.” On an appeal 
the whole case was examined and tried as if 
it had not been tried before, while on a writ 
of error the matters of law only are examined 
and judgment reversed if any errors have 
been committed.* 

From this it is apparent that the real dif- 
ference between a court of record and a 
court not of record was this: A court of 
record was a court the judgments of which 
were reviewable by writ of error only. A 
court not of record was a court the judg- 
ments of which were reviewable either by 
writ of false judgment or by ex appeal. 

In modern practice these definitions can- 
not be adopted because writs of error have 
generally been abolished and the common 
law and equity practice so blended that on 
appeal the appellate court generally has 
power toreview both the law and the facts 
and pass judgment on the merits of the case. 
By a strict application of the early rule this 
would seem to bring all courts not of last re- 
sort into the category of courts not of record ; 
but treating the record as the essential matter 
a sufficiently accurate definition can be given 
which makes plain and distinct the difference 
between two classes of courts, one of which 
includes all courts now generally considered to 
be courts of record, and the other including 
all courts generally considered courts not of 
record. A courtof record can be defined to 
be a court, appeals from which are triable by 
the record only. A court not of record can 
be defined to be a court, appeals from which 
are triable de novo. On principle it would 


# United States v. Goodwin, 7 Cranch, 111. 
# Dane Abr. Appeal. 





seem also that all courts of last resort and 
those courts whose jurisdiction is in any 
matter final are to that extent courts of 
record. Wiser L. STonex. 








CARRIERS—W AREHOUSEMEN—LIABILITY. 


COLUMBUS & W. R. CO. V. LUDDEN. 





Supreme Court of Alabama, April 15, 1890. 


1. Carrier — When Liability Ceases — Arrival of 
Goods.—The liability of a common carrier by rail, as 
aninsurer of the consignment, continues until the 
goods have been unloaded from the cars and depos- 
ited in its depot or warehouse, or otherwise made 
ready for delivery, and a reasonable time thereafter to 
allow the consignee an opportunity to come and take 
them away. When the facts are not disputed, such 
reasonable time is a matter of law. 


2. Custom—Notice to Consignee — Liability. — A 
properly established custom on the part of the carrier 
to give notice of the arrival of the goods will extend 
the period of his liability as a carrier. 


McCLELLAN, J.: Ithas been supposed by 
some text-writers and annotators that this court, 
following that line of authority on the subject of 
which Norway Plains Co. v. Boston, etc. Ry. 
Co., 1 Gray, 263, is the leading case, has adopted 
the rule that the extraordinary liability of a 
railway company as a common carrier of goods 
ceases when the consignment arrives at its desti- 
nation and is unloaded from the cars, and that 
nothing further, 30 far as the transit is concerned, 
remains to be done by the carrier, and that there- 
after the liability of the carrieris that only of a 
warehouseman forhire. This supposition is based 
on an interpretation of the opinion in the case 
of Railroad Co. v. Kidd, 35 Ala. 209, which has 
never obtained in this court, or been entertained 
by the profession here. That case has always 
been construed by this court to sustain the rule 
which extends the liability, as such, for a reason- 
able time after the transit has been completed, for 
delivery of goods to consignees. Railroad Co. v. 
McGuire, 79 Ala. 395. And our later decisions 
fully support the rule first announced by the 
Supreme Court of New Hampshire in the case of 
Moses v. Railroad Co., 32 N. H. 523, and ably 
vindicated by Justice Cooley in McMillan v. 
Railway Co., 16 Mich. 79, and now recognized by 
text-writers, and by many courts of last resort, 
as sound in principle—that the liability of a 
common carrier by rail, as an insurer of the con- 
signment, continues throughout the transit, and 
until the goods have been unloaded from the cars 
and deposited in the depot or warehouse of the 
carrier, or otherwise made ready for delivery, and 
a reasonable time thereafter has elapsed to afford 
the consignee an opportunity to come and take 
them away, and that only after the lapse of such 
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reasonable time, beginning when the transit is 
complete, and the shipment is ready for delivery, 
will the liability—in the absence of special stipu- 
lation—of the carrier, as such, be converted into 
the less rigid and exacting liability of a ware- 
houseman for reward. Hutch. Carr. § 373; 2 
‘Redf. R. R. 79-82; Express Co. v. Armstead, 50 
Ala. 350; Kennedy v. Railroad Co., 74 Ala. 430; 
Railroad Co. v. McGuire, 79 Ala. 395; Railroad 
Co. v. Grabfelder, 83 Ala. 200, 3 South. Rep. 432; 
Railway v. Little, 86 Ala. 159, 5 South. Rep. 563. 

There is also great conflict of authority whether 
notice of the arrival of goods at the point of 
destination should be given to the consignee by 
the carrier before the reasonable time within 
which the extraordinary liability will continue 
begins to run; or, in other words, whether the 
relation of carrier to the property gives place to 
that of warehouseman, in any case, until such 
notice has been given, and opportunity there- 
after afforded to the consignee to receive and 
take away the consignment. In this State, how- 
ever, the rule, certainly in all cases where the 
delivery is not to be made at a town of 2,000 in- 
habitants, having a daily mail delivery, as to 
which there isa statutory provision (Code, § 
1180), is settled that no such notice is necessary, 
and that the change iu the degree of the rail- 
way’s liability will be affected by the lapse of a 
reasonable time for the property to be taken 
away, in the absence of notice. Railway v. 
Little, supra; Railroad Co. v. Wood, 66 Ala. 167; 
Railroad Co. vy. Oden, 80 Ala. 38. 

Where the evidence on the point as to the 
length of time which has elapsed from the ar- 
rival and unloading of the goods to the time at 
which it is claimed the liability as common car- 
riers ceased, and that of warehouseman attached, 
is without conflict, the question should not be 
submitted to the jury, but is one of law, for the 
determination of the court. Hutch. Carr. § 376; 
2 Redf. R. R. 75, 76; Roth v. Railroad Co., 34 N. 
Y. 548. In the case at bar, there was a conflict in 
the evidence as to the length of time elapsing 
between the arrival of the property and its de- 
struction by fire; one aspect of the testimony 
showing the lapse of six days, and the other 
three days. There was no conflict as to the fact 
that the goods had been kept by defendant in its 
warehouse, ready for delivery, as long as three 
days; nor was the testimony at all conflicting as 
to any other fact, as, for instance, the length of 
the carriage or other circumstance bearing on the 
question as to whether the consignment might 
have been expected to arrive at any definite date, 
the character of the goods, etc., proper to be 
looked to in determining whether the consignee 
had had a reasonable time to have taken away the 
property before the fire which destroyed it. The 
submission of this matter to the jury, therefore, 
¢an only be justified on the theory that six days 
were such reasonable time, and three days were 
not, since, if no period which the evidence tended 
to show was sufficiently long, the court should, 





‘as a matter of law, have held the defendant to the 


liability of a common carrier, and, if any period 
which all the testimony concurred in establishing 
was sufficiently long, in like manner the court 
should have held, aside from custom, that the 
liability as insurer had ceased, and that of bailee 
had begun. 

In determining the question es to how long 
the carrier’s liability as such will continue 
after the property has reached its destination, and 
is ready for delivery, the peculiar circumstances 
and environment of the consignee cannot be con- 
sidered. His convenience or necessities, prox- 
imity or remoteness of his residence or place of 
business to the point of consignment, are matters 
of no importance ix reaching a conclusion on this 
point. The law proceeds, not unreasonably, on 
the assumption that he has been already advised 
of the shipment, and, wherever he lives or en- 
gages in business, he will seasonably appear, and 
claim and remove his property. So thatitis not 
of moment in this case that the consignee re- 
sided at a distance of 28 miles from the place of 
delivery. Hutch. Carr. § 377; Railroad Co. v. 
Wood, 66 Ala. 172; Railroad Co. v. Oden, 80 Ala. 
41 

Her rights, and the degree of the responsibility 
resting on the defendant, were the samein all re- 
spects as if she had resided in the town of Good- 
water, to which the shipment was made. The 
point, then, may be treated as upon these facts: 
The consignee had contracted with plaintiffs to 
ship to her from Columbus, Ga., over the road of 
the defendant, a piano and piano stool, for de- 
livery to her at Goodwater, Ala. The distance 
was comparatively short, and the entire carriage 
over one continuous line of railway, so that the 
arrival of the goods at the point of destination 
might reasonably have been expected on the day 
or the day after the shipment. The character of 
the property was such that its removal from de- 
fendant’s depot would have been one act, in- 
volving scarcely one hour of time. It was 
allowed to remain there at least three days. On 
these facts, none of which are disputed, our opin- 
ion is that a reasonable time for the consignee 
to have received and removed the property had 
elapsed before its destruction, and that, of con- 
sequence, at the time of the fire it was held by 
the defendant as a warehouseman, and not as a 
carrier. Several of the rulings below, predicated 
solely on the facts stated above in this connection, 
and without references to a certain custom to be 
hereafter considered, are not in harmony with 
these views. 

The custom to which casual reference has been 
made, and which was relied on to expand the 
time within which the extraordinary liabiiity as 
common carrier would continue, was in regard to 
the giving of notice to persons residing in Line- 
ville, the place of consignee’s residence, and at 
other places away from Goodwater, for whom 
consignments were made to that place. It was 
alleged that a custom to that effect did exist, 








XUM 


Vou. 31. 


THE CENTRAL LAW JOURNAL 91 








and had existed, in the conduct of the Goodwater 
office, in such sort as that the consignee had a 
right to rely upon the notice being given her in 
this instance as a part of the contract of affreight- 
ment, and was consequently under no obligation 
to go to defendant’s depot for this property un- 
til she had bees so notified. It isnotdenied that 
a custom to give notices of this kind, properly 
established by the evidence, would have the ef- 
fect here claimed. If, however, the proof fails 
to show that the usage has existed for such a 
length of time, and has been so uniformly acted 
upon, as to have become established and generally 
known throughout the community having dealings 
with the office involving a resort to it, it cannot 
be looked to in determining the contractual rights 
of parties. Hutch. Carr. §§ 40,366; Story, Bailm. 
§ 543; Redf. R. R. 155-157; Railway Co. v. Kolb, 
73 Ala. 396, 6 South. Rep. 762. 

We apprehend that the fact that a custom to 
give notice obtains only with respect to con- 
signees living beyond the immediate vicinity of 
the place of destination will not vitiate it when 
relied on against the carrier, whatever might be 
the effect, on considerations of public policy, 
operating against discriminations, when in- 
voked in the carrier’s favor. Whena usage and 
course of dealing has long obtained, and been so 
substantially universal, in respect to the inhabit- 
ants of a particular town or towns, that they have 
aright to expect a continuance, and predicate 
their action or non-action in a given instance on 
such well-grounded expectations, we are not 
prepared to say that the carrier may defend 
against any right which would have been theirs, 
had the custom been a good onein all respects, 
merely on the ground that is was bad in that it 
was not of universal application. Hence, if the 
custom under eonsideration was well established 
as to consignees residingat Lineville, in such 
manner that they were not expected, and it was 
not their practice, to remove their goods until 
notice of arrival had been given them, the com- 
mon carrier liability of the railway company 
would continue for a reasonable time after such 
notice, and this notwithstanding the usage did 
not obtain in regard to Goodwater. But, how- 
ever universal in territorial application, long 
established, and well known, the usage, if it only 
be resorted to by the carrier for his own con- 
venience in relieving an overcrowded warehouse, 
and only when there is an unusual accumulation 
of property in its depot awaiting delivery there- 
from, the custom cannot be looked to as a part of 
the contract of shipment, having the effect to 
extend the period of the carrier’s extraordinary 
liability. The purpose of notice of the character, 
and given under the circumstances, last supposed, 
it would seem, is not advice to the consignees of 
the arrival of goods with a view to delivery by 
the carrier, but to facilitate delivery by the ware- 
houseman; the carrier’s responsibility having 
ceased. Again, the fact that defendant’s agent 
occasionally, or ‘‘about as often as not,’’ gave the 





notice in question, would not be sufficient to 
establish the existence, much less the notoriety, 
of a custom which would have authorized the 
consignee in this case to forego that diligence in 
removing her property which, we have seen, the 
law, apart from usage, required of her. On the 
other hand, neither the fact, that the alleged 
custom was of the agent’s own adoption, without 
instructions from his principal, northat it was 
sometimes departed from, and notice preter- 
mitted, would have the effect of vitiating the 
usage. Whether any custom was shown, and, if 
shown, whether it was of a character to extend 
the carrier’s liability as an insurer of the property 
fora reasonable time after notice given, were 
questions for the jury, as instructed by the court, 
under the facts adduced; there being some evi- 
dence which tended to show such a course of 
dealing as would have the effect relied on by the 
plaintiff. Ifsuch a custom was not shown, the 
liability of the defendant at the time of the de- 
struction of the goods was that only of a ware- 
houseman for hire, and the degree of care which 
the law imposed upon it as warehouseman was 
that only which an ordinarily prudent and dili- 
gent man would bestow upon his own property. 

We deem it unnecessary to consider the various 
exceptions reserved in detail. We find no error 
—at least none which was of injury to the appellant 
—in the rulings of the trial court on demurrer to 
the pleadings, or in references to the admission 
of testimony. There was error, however, in 
several particulars, with respect to the giving 
and refusing to give instructions to the jury. 
What we have said will furnish sufficient guidance 
for the court in charging the jury on a retrial of 
the cause. 

The judgment of the circuit court is reversed, 
and the cause remanded. 


Nore.—At an early day, when{common carriers de- 
livered goods by wagon, the rule of the common law 
was, that the common carrier must deliver the goods at 
the place of business or residence of the consignee. 
As marine ‘commerce grew up, and also after the 
establishment of railroads, since it was impossible for 
such carriers to make such deliyeries, unless they also 
became draymen, this rule was varied by custom or 
contract, and such carriers are only required to de- 
liver the goods at their own stations or wharves. 
Since carriers are held to very strict liabilities, and the 
consignees may not remove their goods promptly 
upon arrival, it became necessary to determine when 
such liabilities ceased, the duty still remaining on the 
carriers to properly care for such goods till the con- 
signees carried them away.'! Since the carriage has 
ceased upon the arrival of the goods, and the carrier 
has the further custody of the goods imposed upon 
him by the negligence of the consignee, and he is then 
compelled to store them for the benefit of the con- 
signee, it is but proper toimpose upon him only the 
liability of a warehouseman or bailee for hire, and 
this isthe ruleoflaw. Since the common law re- 
quired a personal delivery before the liability as a 


common carrier ceased, it is considered proper that - 


1 North. Pa. R. Co. v. Commercial Bank, 123 U. 8. 727. 
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such liability shall still exist till the consignee can 
obtain his goods. Three different rules have been 
adopted by the different courts as to the time when 
such liability as a common carrier shall cease: 1. The 
liability ceases when the goods have arrived at their 
destination, and have been removed from the cars and 
stored in a warehouse or the carrier’s depot. 2. The 
liability ceases after the arrival and storage of the 
goods, and a reasonable time has elapsed for the con- 
signee to inspect the goods and remove them accord- 
ing to the usual course of business. 3. The liability 
continues till the carrier notifies the consignee of the 
arrival of the goods, and the latter has had a reasona- 
ble time thereafter to inspect and remove them in the 
usual course of business. Judge Cooley stated in 
1867, that no one of these three rules can be said to be 
accepted as the prevailing opinion.? The first rule is 
definite and of easy application, and in many cases 
avoids a painful controversy as to what is areasonable 
time for the removal of the goods. But it produces 
eases of hardship. A consignee had a drayman at the 
depot to receive his goods when they arrived. An 
employee of the carrier informed the drayman that 
the goods would not be unloaded and ready for de- 
livery till the next day. The goods were unloaded 
and put in the depot onthe day of their arrival, and 
the depot was burned up that night. The carrier was 
discharged from any liability.4 Still this rule, it is 
asserted, is supported by the weight of authority.5 
The second rule seems to be supported by more au- 
thorities than either of the othertwo.* These authori- 
ties maintain that itis the duty of the consignee to 
take notice of the course of business at the station of 
delivery, of the time of the arrival of the train by 
which his goods may be expected, and to be ready to 
remove them in a reasonable time after their arrival, 
when in the ordinary course of business they may 
fairly be expected to be ready for delivery.? Such 
reasonable opportunity to examine and remove the 
goods must have existed during the hours when such 
goods are usually delivered. This reasonable oppor- 
tunity, to which the consignee is entitled, is not to 
have reference to the peculiar situation and circum- 
stances of the assignee, but is to be such as would 
suffice for a person residing in the vicinity of the place 
of delivery.9 

This rule imposes constant watchfulness on the 
consignee, and in case of any delay in the arrival of 
the goods (and railroads are allowed considerable lat- 
itude in such matters before they are held to be in 
fault) such watchfulness might become burdensome. 
Where a consignee, for five successive days after they 
should have arrived, attended to receive his goods, 
and then left the city of delivery, and his goods were 
received that day and burned the next, the court, 
though it adopted the second rule, held the carrier 
liable, considering that the reasonable opportunity in 
this case was extended by reason of the fault of the 
carrier.!© In this last case the carrier mailed a notice 


2 McMillan v. Michigan, etc. R. Co., 16 Mich. 79. 

8 Graves v. Hartford, etc. 8. Co., 38 Conn. 143. 

4 Rice v. Hart, 118 Mass. 201. 

5 Gashweiler v. Wabash R. Co., 83 Mo. 112. 

¢ Parker v. Milwaukee, etc. R. Co.,30 Wis. 689; Graves 
v. Hartford & 8. Co., 38 Conn. 143; Western BR. Co. v. 
Little, 8 Ala. 159; Arthur v. St. Paul, etc. R. Co., 38 Minn. 
95; Moses v. Boston, etc. R. Co., 32 N. H. 523; Morris, etc. 
R. Co. v. Ayres, 29 N. J. L. 393. 

7 Blumenthal v. Brainerd, 38 Vt. 402. 

8 Id. 

9 Id.; Moses v. Boston, etc. R. Co., 32 N. H. 523. 

10 Jeffersonville R. Co. v. Cleveland, 2 Bush, 468. 





of the arrival of the goods early in the morning of the 
day they were destroyed. The court stated that as 
such notice was not required, it was not necessarily to 
be expected and immediately received. 

The third rule has received the approval of some of 
our ablest courts. This rule is, that if the consignee is 
present upon the arrival of the goods, he must take 
them without unreasonable delay. If he is not pres- 
ent, but lives in the immediate vicinity, the carrier 
must notify him, and he then has a reasonable time in 
which to remove them. If heis absent, unknown or 
cannot be found, the carrier can place the goods in a 
storehouse, and after a reasonable time, if the con- 
signee fails to call for the goods, the liability as a 
common carrier ceases.!! Considering the long lines 
of freight transportation in this country and the con- 
sequent uncertainty as to the arrival of the goods, the 
third rule seems more equitable. By this rule alone 
is the consignee assured as to what his exact legal 
rights are,and it becomes the interest of the carrierto 
deliver goods promptly. 

Variance by Contract or Custom.—Parties may 
stipulate that the liability as a common carrier shall 
cease as soon as the goods arrive at their destination 
and are stored in the depot;!2 or the liability may be 
varied by any well established custom,!% but it must 
appear that such custom was so general that the par- 
ties to the contract are to be presumed to have con- 
tracted with reference to it.14 If a loss occurs while 
the common carrier is acting as a warehouseman, any 
exemption from liability for such a loss contained in 
the bill of lading will be irrelevant, since such a pro- 
vision is efficacious only while the carriage continues, 
unless otherwise expressly provided.5 8. §. M. 


11 Fenner v. Buffalo, etc. R. Co., 44 N. Y.505; McDonald 
v. Western R. Co., 34 N. Y. 497; Richardson v. Goddard, 
23 How. 28; North. Pa. R. Co. v. Commercial- Bank, 123 
U. 8. 727. 

12 Western R. Co. v. Little, 86 Ala. 159. 

13 Jeffersonville R. Co. v. Cleveland, 2 Bush, 468. 

14 Weyand v. Atchison, etc. R. Co., 75 Iowa, 573. 

5 Tarbell v. Royal Exch. Ship. Co., 110 N. Y. 170. 
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CORPORATION—CITIZENSHIP OF—WHAT DE- 
TERMINES. 


HIRSCH V. CASE THRESHING MACHINE CO. 








United States Circuit Court (Iowa), June 26, 1890. 


The defendant is a corporation organized un- 
der the laws of Wisconsin. It was sued in the 
district court of this State in and for Cedar 
county, service of process being made, under 
section 2613 of the Code of Iowa, upon an agent. 
The cause was removed to this court upon a 
petition which averred the necessary citizenship 
of the parties, but which contained no averment 
that defendant was a non-resident of the State of 
Iowa. Plaintiff movesto remand because of the 
absence of this averment. 

MILLER, J.: A corporation is a citizen of the 
State under whose laws it is organized. For the 
purpose of suing and being sued, it may become 
a resident of each State in whichit does business 
under State law. 

The rule, under the removal act of August 
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13 th, 1888, as to natural persons, is applicable to 
corporations. ‘ 

When a corporation of one State is sued in the 
court of another State, a petition for removal by 
it is not sufficient unless it alleges,in addition to 
the usual averments as to citizenship, that it isa 
non-resident of the State in which itis sued. 
The motion to remand is sustained. 


Notre.—The above decision, which establishes a 
rule in the eighth circuit, is one of vast importance. 
The corporations which are most concerned in this 
rule are the railroad and insurance companies. It 
will require them to litigate in the State courts. It is 
true the case was remanded because the petition was 
technically insufficient, but it was insufficient because a 
corporation, for the purpose of suing and being sued, 
may bea resident of a State other than that State 
under whose laws it is organized. A corporation en- 
tering a State and engaging in business, which it con- 
ducts and manages, so far as the publicis concerned, 
the same as it would if it were a corporation of that 
State and as State corporations do their affairs, be- 
comes a resident of that State. 

The 2ist general assembly of the State of Iowa 
passed an act (chapter 76) providing that corporations 
for pecuniary profit, other than for carrying on mer- 
cantile or manufacturing business, organized under 
the laws of any other State or of any other territory of 
the United States, or of any foreign country, desiring 
to transact business in this State, should obtain a per- 
mit soto do. Section 3 of the act provided that such 
corporation would forfeit its permit if it should, upon 
being sued in a State court, remove the suit to the 
federal court. The provisions of this section were 
held unconstitutional in Barron v. Burnside, 121 U. 8. 
186. Congress, in passing the act of August 13, 1888, 
must have had in mind this act and similar legislation 
and the decision of the supreme court, and recognized 
the justice of requiring citizens of other States, be 
they natural or artificial persons, to submit their dif- 
ferences with the citizens of the State under whose 
laws the business, out of which the differences arose, 
was transacted, to the courts of such State. See also 
Ex parte Shellenberger, 96 U.S. 377; Railroad Co. v. 
Koontz, 104 U.S. 5. W. J. ROBERTS. 

Keokuk, Iowa. 








CORRESPONDENCE. 





To the Editor of the Central Law Journal: 

In your issue of July 11, A. C. L., Richmond, Mo., 
asks in what States changes of venue is imperative or 
discretionary with the court. In Michigan, a motion 
to change venue upon the proper showing is discre- 
tionary with the court, and not subject to review on 
error, unless, perhaps, when the discretion has been 
abused: Greeley v. Stilson, 27 Mich. 152; Johr v. 
People, 26 Mich. 427, note 1. 

Grand Rapids, Mich. CHARLES E. TEMPLE. 
THE INDIANA DOCTRINE AS TO CERTIFIED 

CHECKS. 


To the Editor of the Central Law Journal: 


In Vol. 31 on page 23, you published an extract from 
an opinion delivered by Judge Elliott of the Supreme 
Court of Indiana, on the subject of certified bank 





checks which I think is open to criticism. In this 
opinion a distinction is made as to whether the ac- 
ceptance ofa certified check is a payment or not a 
payment depend upon the person who presents the 
check for certification and the time of having it certi- 
fied. Ifthe check is presented and certification pro- 
cured by the drawee after receiving it, then it is a pay- 
ment, but if presented and certified at the request of the 
drawer before delivery to the drawee, then, according 
to the reasoning of this opinion, itis not a payment. 
We think the reasons assigned in this opinion for 
this distinction are insufficient and untenable. The 
opinion is not in harmony with the doctrine of stare 
decisis. Itis true as stated inthe opinion that the 
previous decisions on the question may have been 
upon checks certified by the bank at the request of 
the holder and not at the request of the drawee. But 
this makes no difference, so far as the law of the case 
is concerned, according to the reasoning of these prior 
adjudicated cases. These decisions, holding such 
checks to be a payment, assign as a reason in justifica- 
tion of such holding that “the moment the check is 
certified the funds cease to be under the control of 
the original depositor or drawer, and pass under the 
control of the drawee thereof.’? Now, does not the 
reason assigned for the decisions upon such checks 
heretofore made apply to all checks thus certified, 
with equal force, whether certified before or after de- 
livery to the drawee? And does not the acceptor of a 
check thus certified know, or is he not bound to know, 
that the law makes such a check a payment because, 
according to judicial reasoning (Judge Elliott’s opin- 
ion excepted), the moment the check is certified the 
funds cease to be under the control of the drawer, 
and pass under the control of the drawee? It 
should be the aim of the courts to adopt so far as it 
can be done a general rule to apply to all cases in part 
materia, instead of torturing the brainto hunt up 
some fancied distinction and endeavor to support 
and sustain such distinction by specious and puerile 
reasoring. This judicial course may give eclat to the 
writer of the opinion, by making it appear, to super- 
ficial observers only, that he has solved and set at rest 
an open question, but it destroys and mutilates the 
harmony of legal jurisprudence. H. S. C. 








JETSAM AND FLOTSAM. 





KISSING THE BIBLE — RELIC OF BARBARISM.— 
Judge Arnold of Philadelphia gave a vigorous ex- 
pression of opinion regarding the manner of swearing 
witnesses, which may work a complete revolution in 
the eastern courts in that particular. A stylish young 
woman had been sworn in and had partially given in 
her testimony when one of the jurors objected on the 
ground that she had not kissed the Bible. Aftera 
breezy discussion between counsel Judge Arnold eut 
the matter short by ordering the witness to be sworn 
by the uplifted hand. “I am not surprised,” said the 
judge, “‘that the witness did not kiss the book. I 
would not do it either—a dirty book like that. This 
custom is a relic of idolatry, and the sooner it is 
abolished the better it will be. I don’t think this wit- 
ness objected to kissing the book because she in- 
tended to lie, but because it is a dirty book. I re- 
spect her regard for her person and her health.’’ 

The witness was Miss Marion Taylor, an instruct- 
ress in “Prof. Store’s artistic ladies’ tailoring and 
dressmaking parlors,’? who was a witness for the de- 
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fense in prosecution on th: charges of conspiracy and 
false pretenses brought by a number of the “pro- 
fessor’s” pupils, who claimed that they had been 
swindled by him. The subsequent witnesses were 
sworn by the uplifted hand. At first the jury was un- 
able to agree, but they finally came in with a verdict 
of acquittal. 

After the trial Judge Arnold was asked what he 
meant by kissing the Bible being a relic of idolatry 
that ought to be abolished. He replied: 

**] mean that it was established by the church to 
show the humiliation of the people before the first 
judges, who were clerics. It has been abolished in 
England, judical declarations, subject to penalties, 
being substituted. I mean that it isa relic of asuper- 
stitious age and superstitious people, under the sub- 
jection of priestcraft. It is a relic of that age in which 
trial by fire took the place of trial by jury; when a 
man’s guilt or innocence depended on his physical 
capacity to resist pain and torture; but its worst 
feature is the dirt and disease which is imparted to 
the book by the constant handling it receives from 
dirty witnesses, and I not only would not kiss such a 
book myself, but have arespect for those who have 
enough r t for th lves to refuse to do so. It 
is like the custom of kissing the brass toes of graven 
images. Some worshipers kiss the toes until it is 
worn smvoth, when others only stoop down and pre- 
tend to kiss it. They are just as devout as those who 
touch the toe with their lips, but they have too much 
regard for their health to touch their lips to the spot 
where thousands of others have been. I think swear- 
ing on the Bible should be abolished. I think a wit- 
ness can take just as good an oath with the uplifted 
hand as on the Bible.” 











RECENT PUBLICATIONS. 





THE Law OF ARREST ON CRIMINAL CHARGES as it 
has been adjudged by the Federal and State Courts 
of the United States. By John 8S. Hawley, Editor. 
Vols. 1, 2, and 3, of American Criminal Reports. 


This little book of 65 pages was evidently designed 
for constant use by police officers and people at large, 
as well as lawyers, as its size and shape admits of 
being easily carried in one’s coat pocket. It will there- 
fore, be found handy and convenient. Though not 
exhaustive or indeed intended to be so, it states the 
law pertaining tothe right to arrest under different 
circumstances with conciseness and accuracy. 
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THE AMERICAN STATE REPORTS, Containing the 
Cases of General Value and Authority, Subsequent 
to Those Contained in the “‘American Decisions” 
and the “American Reports,’ Decided in 
the Courts of Last Resort of the Several States, 
Selected, Reported, and Annotated By A. C. 
Freeman and the Associate Editors of the ““Amer- 
ican Decisions.” Vol. 12. San Francisco: Ban- 
croft- Whitney Comgeny. Law Publishers and 
Law Booksellers. 1890. 


THE Forum. Edited by Lorettus S. Metcalf. July, 
1890. I. Formative Influences, Prof. John Tyn- 
dall. II. A Short Study of “Hamlet,” James E. 
Murdoch . III. Obstacles to Civil-service Reform, 
Walter M. Ferriss. IV. The Wages System, Rev. 
Dr. Lyman Abbott. V. A Defense of the Veto 
Power, Edward C. Mason. VI. The Art of Gerry- 
mandering, Walter C. Hamm. VII. Modern 
Eclipse Problems, Prof. David P. Todd. VIII. 





Perplexities that Canada Would Bring, A. R. Car- 
man. IX. The Newspaper of the Future, Noah 
Brooks. X. gy ses er and Its Successors, Com- 
mander F. M. Barber. XI. The Newer West, 
Richard J. Hinton. New York: The Forum Pub- 
lishing Co., 253 Fifth Ave. 








WEEKLY DIGEST 


Of ALL the Current Opinions of ALL the State 
and Territorial Courts of Last Resort, and of the 
Supreme, Circuit and District Courts of the 
United States, except those that are Published 
in Fall or Commented upon in our Notes of 
Recent Decisions. 
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1. ADMIRALTY— Proceedings in Rem. — An adminis- 
trator may intervene in a suit in rem to recover the 
damages allowed by a law of the State for the death of 
his intestate, caused by the wrongful act or omission 
of the persons in charge of the res.— The S. S. Oregon, 
U. 8. D. C. (Oreg.), 42 Fed. Rep. 78. 


2. ADMIRALTY—Collision. — Where suit was brought 
against a steamer by the owners of a sailing vessel 
totally lost by collision with the steamer, and the 
owners of the cargo lost with the sailing vessel joined 
in her libel against the steamer, and both vessels were 
held in fault for the collision, it was held that the 
defendants should be adjudged to pay only one-half 
of the cargo owner’s bill of costs, and that the latter 
must look to their co-libelants for indemnity against 
the other half.—Buck v. The Wyanoke, U. 8. D.C. (N. Y.), 
41 Fed. Rep. 80. * 


3. ADVERSE POSSESSION.— In ejectment it appeared 
that the defendant derived title from the State, which 
had been in possession of the premises as a canal for 
40 years, claiming under Rev. 8t. N. Y. (8th ed.) p. 732, 
§ 52, which provides that the fee-simple of all lands so 
appropriated shall vest in the people of the State: 
Heid, the State had acquired the fee-simple by adverse 
possession, whether the statute was constitutional or 
not.—EZidridge v. City of Binghamton, N. Y., 24 N. E. Rép. 
462. 

4. ALTERATION OF INSTRUMENTS. — Where the mort- 
gagee in a chattel mortgage, without the consent of 
the mortgagor, alters it after delivery, but before he 
has taken possession of the chattels as provided in the 
mortgage, by inserting the description of other prop- 
erty of the mortgagor, such alteration will avoid the 
mortgage.— Hollingsworth v. Holbrook, lowa, 24 N. E. Rep. 
561. 

5. ASSIGNMENT FOR BENEFIT OF CREDITORS. — An in- 
strument, in the form of an absolute bill of sale of all 
the maker’s property, authorizing the transferee to 
sell the property as he may see fit, and directing hiin 
to pay the proceeds to the maker’s creditors in propor- 
tion to the amount of their respective claims, will be 
treated as an assignment for benefit of creditors; and 
it is immaterial that on the next day the maker gave 
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the transferee a mortgage of the same aides — King 
v. Gustafson, Iowa, 45 N. W. Rep. 565. 

6. ATTACHMENT—Appeal.—The finding in an attach- 
ment suit that the alleged fraudulent conveyances, on 
which the attachment was based, were made by defend- 
ant in good faith, without intent to defraud or hinder 
his creditors, is a finding of fact, and will not be re- 
viewed by the appellate court.—First Nat. Bank v. Steele, 
Mich., 45 N. W. Rep. 579. 

7. ATTORNEY’s LIEN—Estoppel.—On a motion to open 
a default, the court required defendant to stipulate not 
to dispose of a judgment in his favor against a third 
person, and to make the judgment in plaintiff’s favor a 
lien thereon. The attorney who represented defendant 
had a lien on such judgment for his services in procur- 
ing it, but made no mention thereof, and, as a notary 
public, took defendant’s acknowledgment of the stip- 
ulation: Held, that he was estopped to assert his lien 
against the claim of plaintiff under the stipulation.— 
Clare v. Lockard, N. Y., 24 N. E. Rep. 453. 

8. BAIL-BOND—Sureties.—Under Code Crim. Proc. Tex. 
art. 297, providing that sureties ‘‘may at any time relieve 
themselves of their undertaking by surrendering the 
accused into the custody of the sheriff of the county 
where he is prosecuted,” a plea of surrender to the 
sheriff, prior to the forfeiture of the bail-bond, with 
notification that they desired to be released, is a good 
defense in an action on the bond.—Aughes v. State, 13 8. 
W. Rep. 777. 

9. BILL OF EXCEPTIONS—Amendment.— A bill of ex- 
ceptions, when signed and filed, becomes part of the 
record, and may be amended like any other record; 
and where a bill showed on its face that the judge in- 
tended to cause certain written charges given, and 
others refused, to be inserted therein, and this, through 
mistake, was not done, it was error, on petition to 
amend the bill, to exclude parol evidence to identify 
such written charges.— Martin v. St. Louis, 1. M. & S. Ry. 
Co., Ark., 13 8. W. Rep. 765. 

10. BripGE.—Under Rev. St. Ill. 1889, ch. 42, § 141k, a 
drainage district which has enlarged a natural channel 
through an inclosed field outside the district so as to 
render such channel impassible, having acquired the 
right so to do by condemnation, is obliged to bridge the 
same.— Union Drainage Dist. v. O’ Rilly, Ul.,24N. E. Rep. 
426. 

11. CARRIERS OF PASSENGERS — Connecting Lines.— 
Where a ticket is sold by a railroad company for a con- 
tinuous passage over its own line, and thence over the 
lines of other companies, to the destination, the initial 
company may, by a stipulation in the contract of car- 
riage, limit its HNability for injury to baggage to such 
injury as may occur on its own line.—Peterson v. Chicago, 
R. I. ¢& P. Ry. Co., lowa, 45 N. W. Rep. 573. 

12. CARRIERS OF PASSENGERS— Defective Appliances. 
—If defendant, a cable-car company, procured the best 
grip it knew of, after due investigation, and subjected 
it to the best tests known, and thoroughly examined 
all the machinery of its cars each night by competent 
men, itis not liable for an injury occasioned by the 
breuking of the shank of the grip from some latent de- 
fect, causing the car to run rapidly down bill and col- 
lide with another cur, it having diligently applied all 
known brakes to hold the car on the hill.—Cartin v. 
Kansas City Cable R. R. Co., U. 8. C. C. (Mo.), 42 Fed. Rep. 
37. 

13. CHATTEL MORTGAGE.—A chattel mortgage in the 
form of a bill of sale, with a defeasance clause, given 
and received bona fide, though unfiled: Held, valid as 
against subsequent mortgegees having actual notice 
thereof ut time of taking their respective mortgages.— 
Russel v. Longmoor, Neb., 45 N. W. Rep. 624. 

14, CHATTEL MORTGAGE—Bil! of Sale.—An instrument 
absolute on its face as a bill of sale, and stating that the 
vendor is to retain possession of the property therein 
described for eight months; and if, during that period, 
a certain specific indebtedness “now owing” to the 
vendee by a third party “is paid or satisfied, for the 





payment of which this assignment is made as security, 
then this conveyance shall be null and void,”—is in 
effect a chattel mortgage, though it does not state the 
amount of the indebtedness secured; and an action in 
equity will lie for its foreclosure.— Blake v. Corbett, N. Y., 
24 N. E. Rep. 477. 

15. CHATTEL MORTGAGE —Possession, — After a debt 
secured by a chattel mortgage becomes due, the 
mortgagee is entitled to the possession of 
the mortgaged property, and may maintain 
an action of replevin to recover the saine; but, after a 
judgment in his favor for the possession, unless there 
is a special finding as to his interest, he is liable to 
account to the mortgagor, and, if more has been re- 
ceived for the property then the amount of the debt, an 
action will lie to recover the same.— Lathrop v. Cheney, 
Neb., 45 N. W. Rep. 617. 

16. ConTRACT—Convict Labor. — A contract made by 
the county judge in vacation for the hire of a county 
convict is void under Mansf. Dig. Ark. § 1226, which 
gives such power to the county court only; and the 
convict can recover of the hirer the value of his serv- 
ices.— Greer v. Critz, Ark., 13 8. W. Rep. 764. 

17. CONVERSION—Execution. — When a sheriff levies 
upon and takes into his possession under an execution 
personal property owned by a person other than the 
judgment debtor, which he afterwards sells under the 
writ, such acts constitute a conversion from the date of 
the levy.— Whitner v. Preston, Neb., 45 N. W. Rep. 619. 

18. CORONER— Service of Process. — Under How. St. 
Mich. § 606, authorizing coroners to serve process of 
every kind when the sheriff is a party or interested, 
they may serve process from justices’ courts, 
though section 596, enlarging the powers of the sheriff 
and his deputies, and authorizing them to serve such 
process, was not enacted until after section 606.—Hubel 
v. Robinson, Mich., 45 N. W. Rep. 590. 

19. CourRTs—Jurisdiction.— The new city charter of 
Dallas, (Act Tex. March 13, 1889, § 25), as amended by 
act March 27, 1889, creates the city court of Dallas, and 
provides that it shall “have exclusive jurisdiction over 
disorderly houses and female vagrants.” Held, that, 
there being no saving clause, and no provision for 
cases of that nature then pending in the county court, 
the jurisdiction of the latter was ousted when the 
amendment went into effect.—Corey v. Siate, Tex. 13 8. 
W. Rep. 778. 

20. CouRTS—Terms.—Rev. St. Tex. art. 1502, provides 
that terms of the criminal district court shall be held 
in Galveston on the first Monday in January, March, 
May, July, and November. “The terms of said courts 
may continue four weeks:” Held, that the terms expire 
at 12 o’clock Saturday night of the fourth week, and 
that a verdict and judgment rendered on the next day 
were void.—Jn re Juneman, Tex., 13 8. W. Rep. 783. 

21. CRIMINAL EVIDENCE—Confession. — Confession of 
the defendant held not admisible because of the pos- 
itive and persuasive promise of the sheriff, which was 
calculated to make defendant believes that his condi- 
tion would be betiered by making it.—Searcy v. State 
Tex., 13 8. W. Rep. 782. 

22. CRIMINAL EVIDENCE — Murder. — Upon trial for 
murder, where the defense is self-defense, it is proper 
to refuse to allow a witness to state what he thought 
the deceased was going to do when he put his hand in 
his hip pocket.— Walker v. People, 1ll., 24 N. E. Rep. 424. 

23. CRIMINAL EVIDENCE — Opinion — Insanity. — It is 


- not competent, in a murder case, where the defense is 


insanity, to ask an expert witness whether, in his judg- 
ment, “based on all the testimony” and on “the whole 
case,” he thinks the accused is sane or insane, as it 
would be impossible for the jury to determine on what 
facts the witness bases his opinion.— People v. Mc Elvaine, 
N. Y., 24. N. E. Rep. 464. 

24. CRIMINAL Law — Attorney’s Remarks. — It is re- 
versible error to allow the prosecuting attorney to urge 
the jury to take the statutory provision for shortening 
the term of imprisonment for good behavior into con- 
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sideration in fixing the term of the defendant’s impris- 
onment.—Farrell v. People, 11l., 24 N. E. Rep. 423. 

25. CRIMINAL Law — Incest. — Under How. St. Mich. § 
9291, providing for the punishment of adultery or for- 
nication by persons within the degree of consanguinity 
within which marriages are prohibited, a conviction 
will not be set aside on the ground that accused is a 
married man, and the information charges that he 
committed fornication, and not adultery.—People v. 
Cease, Mich., 45 N. W. Rep. 585. 

26. CRIMINAL LAW—Murder.—Defendant had a slight 
quarrel with her supposed husband, after which she 
got into bed with another woman. Her husband told 
her to get up and make his bed, and, upon her crefusal, 
tried to pull her out, whereupon she stabbed him, from 
the effects of which he died: Held, sufficient evidence 
to support a conviction of murder in the second degree. 
—Fisher v. State, Tex., 138. W. Rep. 774. 

27. CRIMINAL Law—Preliminary Examination.—Under 
How. St. Mich. § 9455 et seg., the complaint and examin- 
ation, before issuing the warrant, need not be reduced 
to writing, and itis no objection to the use or suffi- 
ciency of an affidavit of a witness that it was made the 
day before the complaint was reduced to writing.— 
People v. Becktel, Mich., 45 N. W. Rep. 582. 

28. CRIMINAL Law—Punishment. — How. St. Mich. § 
9180, punishing horse-stealing by imprisonment for not 
less than 3 nor more than 15 years, unless for the first 
offense, when the court may sentence to 2 years in the 
house of correction, is not unconstitutional, as impos- 
ing a cruel and unusual punishment, though the pun- 
ishment under other statutes for larceny of property of 
the same value would be less.—People v. Morris, Mich., 
45 N. W. Rep. 591. 

29. CRIMINAL Law—Separation of Jurors.—In a felony 
case, defendant cannot waive the provision that, when 
the jury separated, each juror should be accompanied 
by a court officer.—Znglish v. State, Tex.,13 8. W. Rep. 
775. 

30. CRIMINAL PRACTICE—Joint Indictment. — Upon a 
joint indictment against several defendants, the court 
may direct the tiial to proceed against one on the ap- 
plication of the State; and where the case against one 
was separately moved for trial, and a jury was sworn 
without objection by the defendant: Held, that the 
failure to enter a formal order for a separate trial was 
not prejudicial error or ground for new trial.—State v. 
Thaden, Minn., 45 N. W. Rep. 614. 

81. CRIMINAL PRACTICE— Accomplices.— As the State 
did not rely wholly on the evidence of the alleged 
accomplice to connect the accused with the offense, it 
was not incumbent upon the court, without request, to 
instruct the jury touching corroboration.— Robinson v. 
State, Ga., 11 8. E. Rep. 544. 

32. CRIMINAL PRACTICE — Theft. — An indictment for 
the theft of “‘one five. dollar bill in money, of the value 
of five dollars,” sufficiently describes the stolen prop- 
erty, under Code Crim. Proc, Tex. art. 427, providing 
that, whenever it becomes necessary to describe prop- 
erty of any kind in an indictment, a general description 
of the same by name, kind, quantity, number, and 
ownership, if known, shall be sufficient.— Green v. State, 
Tex., 13 8. W. Rep. 784. 

83. CRIMINAL TRESPASS — Evidence. — A conviction 
under Pen. Code Tex. art. 684, for “knowingly” causing 
cattle to go into the inclosed lands of another, without 
the latter’s consent, cannot be had where it appears 
that defendant had permission from the former owner 
of the land to turn his cattle on the land, and did not 
know that it had recently been sold.— Yarbrough v. State, 
Tex. ,13 8. W. Rep. 775. 

34. DECEIT—Duty of Inquiry.—In a suit for damages 
for false representations by the business manager of a 
panorama company to plaintiff, a stranger to the en- 
terprise, whereby he was induced to trade valuable 
property for stock of the company at an exorbitant 
valuation, it was error to charge that, if plaintiff might 
by diligent inquiry have ascertained the falsity of such 





representations, and did not inquire, he could not re- 
cover. It was not plaintiff's duty to make diligent 
inquiry.—Cottrill v. Crum, Mo., 18 8. W. Rep. 753. 

35. DECEIT—Evidence.— In order to sustain an action 
for deceit, the fraudulent intent must be established, 
but it may be inferred from the fact that material 
false statements are made, with knowledge of their 
falsity; and where a party who is in a position to know 
the truth deliberately makes unqualified representa- 
tions in reference to a material matter which are not 
true, a similar intent may be inferred, but the question 
of fraudulent intent is usually for the jury.—Haven v. 
Neal, Minn., 45 N. W. Rep. 612. 

36. EJECTMENT—Adverse Possession. —Where a pur- 
chaser of land at a judicial sale has held the adverse 
possession of the same continuously for more than 15 
years, under a bona fide claim of ownership, it will con- 
stitute a bar to an action of ejectment by any one not 
under disability, and give a complete title to the pur- 
chaser, although the judicial sale and conveyance were 
absolutely void.— Goodman v. Nichols, Kan., 23 Pac. Rep. 
957. 

87. ELECTIONS—Intimidation of Voters.—Under Const. 
Ark. art. 3, §§ 2, 3, a widespread, systematic plan, 
whereby all negro voters in the county, under threats 
of personal violence, of social ostracism, and of ex- 
pulsion from the community, were compelled to vote 
open tickets for the purpose of disclosing to their fel- 
lows any negro who might try to vote for a Democratic 
candidate, will avoid the election, though thereis no 
proof that a majority voted against their wishes by 
reason of the plan, andthough it was also partly de- 
signed as a means of testing the returns of the election 
officers.—Jones v. Glidewell, Ark., 13 8. W. Rep. 723. 

38. EMINENT DOMAIN—Public Use. — Where the owner 
of land resists condemnation proceedings on the 
ground that the proposed railway is not a public use, 
her failure to appeal from a decision that the purpose 
was public, and her consent to the selection of commis- 
sioners, and litigation of questions of value, do not 
amount to a waiver of her rights so as to preclude her 
from afterwards moving to set aside the entire pro- 
ceedings as unauthorized by law, after the court of 
appeals has decided in another similar proceeding that 
the railway company in question is a mere private 
enterprise.—In re Niagara Falls, etc. Ry. Co.,N. Y.,24N. 
E. Rep. 452. 

39. EQuiry—Mistake of Law.—Plaintiff was appointed 
administrator of his deceased wife, to whom he had 
been married eight months, and filed an inventory of 
her estate. To a request of the guardian of her son by 
a former marriage to turn over the property belonging 
to him, he turned over notes aggregating over two- 
thirds of the estate. He filed no final account, and it 
appeared that he disposed of the estate in accordance 
with the oral directions of deceased: Held, that he 
could not recover the notes so turned over, on the 
ground that they were delivered under mistake of law. 
— Hughes v. Pealer, Mich., 45 N. W. Rep. 589. 


40. ESTOPPEL. — Defendant,in an action ona note 
signed by him as surety, alleged that, being about to 
leave the State, he asked the holder to release him, and 
stated that, if he would not do so, he (defendant) would 
proceed to have the note collected from the principal, 
or would serve notice for his own release as surety; 
that the holder then promised to look to the principal 
clone; that, relying on such promise, defendant took 
no steps to protect himself as he might have done; and 
that the principal was then solvent, but is now insolv- 
ent: Held, that the facts alleged were sufficient to estop 
the holder from afterwards suing defendant on the 
note.—Auchampaugh v. Schmidt, lowa, 45 N. W. Rep. 567. 

41. EVIDENCE—Promissory Note.—In an action on two 
notes against the payees, where the copies of the notes 
set out in the declaration fail to show title in plaintiff, 
indorsee, though the indorsements actually on the 
notes do show such title, plaintiff cannot recover under 
How. St. Mich. § 7346, providing that, in actions on 
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notes, the note may be given in evidence where a copy 
has been served with the declaration.—Hamilton v. Pow- 
ers, Mich., 45 N. W. Rep. 580. 

42. EVIDENCE—Wrongful Attachment.—In a suit aided 
by attachment, in which defendant files counter-claims 
for unwarranted levy of the attachment, declarations 
made after the levy by an agentof plaintiffs are not 
competent, as tending to show plaintiffs’ motive, where 
they are shown not to have been within the scope of 
the agent’s authority.— Deere v. Bagley, Iowa, 45 N. W. 
Rep. 557. 

43. EXECUTION SALE — Redemption. — One who, after 
secretly buying, in the name of another, a judgment 
against himself and others, represents such judgment 
to be still in force, and allows his own land to be sold 
to satisfy it, and to be redeemed from such sale by 
another judgment creditor, is estopped from alleging, 
in order to invalidate such redemption, that he had 
paid said judgment.—Pease v. Ritchie, Ill., 24 N. E. Rep. 
433, 

44, EXECUTORS—Trusts. — Executors to whom land is 
devised in trust for certain purposes, with authority to 
sell and reinvest the proceeds upon the same trusts, 
the duties of which extend far beyond the period of 
administration, have power to make the sale after their 
discharge as executors, and assumption of title as 
trustees.—Scholl v. Olmstead, Ga., 11 8. E. Rep. 541. 

45. EXTRADITION—Embezzlement.— Under the Penal 
Code of Cuba, art. 401, which makes it acrimefor a 
public employee to take public funds of which he has 
charge by virtue of his office, a public officer who, by 
falsely certifying the invoices in which certain coupons 
are inclosed, obtains possession of money paid out by 
the Spanish bank, which could not pass from the bank’s 
possession to his own except as a consequence of his 
official act, is guilty of an extraditable offense.—Jn re 
Cortes, U. 8. C. C. (N. Y.), 42 Fed. Rep. 45. 

46. Factors — Pledge. — Cattle shipped by the pur- 
chaser to a man with whom he hada contract to sell 
them on commission for half the profits after deducting 
the cost price, can be mortgaged by the consigneeto a 
bank which has paid the shipper’s drafts for their cost 
price before they were sold, and the mortgagee is en- 
titled to their possession as against the shipper. — 
Citizens’ State Bank v. Abbott, lowa, 45 N. W. Rep. 576. 

47. FRAUDULENT CONVEYANCE—Marital Rights. —In a 
suit to set aside an antenuptial deed of plaintiff’s de- 
ceased husband on the ground that it was in fraud of 
plaintiff's marital rights, plaintiff can only recover her 
dower interest, and not the fee which she would have 
taken had her husband died seised. — Dudley v. Dudley, 
Wis., 45 N. W. Rep. 602. 

48. HOMESTEAD.—The homestead law in force when a 
debt is contracted applies when itis sought to enforce 
such debt against the homestead.—Jackson v. Creighton, 
Neb., 45 N. W. Rep. 638. 

49. INJUNCTION.— Petitioner alleged that it was the 
owner of a strip of land 150 feet wide, on which its rail- 
road track was laid; that defendants were constructing 
a saw-mill at a point where it may be necessary to put 
in sidings, with which the saw-mill would interfere; 
that the mill, its products, and sawdust would be liable 
to be seton fire by sparks from petitioner’s engines, 
whereby petitioner’s road-bed would be destroyed; 
and that the erection of the mill would be a continuous 
nuisance which could not be estimated in damages: 
Held, that there was no abuse of discretion in denying 
a temporary injunction. — Hast Tennessee, etc. Ry. Co. v. 
Sellers, Ga., 11 8. E. Rep. 543. 

50. INSURANCE— Conditions. — A policy of insurance 
for $3,000 on twenty-one different pieces of property, 
worth in the azgregate $90,000, gave an itemized state- 
ment of their values, and provided that the company 
only insured each piece for one-thirtieth of its value. 
The policy also stated that the company was only liable 
forsuch ‘proportion of any loss as the sum insured 
bears to the wliole sum insured.” The total insurance 
amounted to $60,000, and the property was injured by 





firetothe amount of $51,000: Held, that tbe company 
issuing said policy was liable for one-twentieth of the 
loss.—IUinois Mut. Ins. Co. v. Hoffman, I1l., 24 N. E. Rep. 
413. 

51. INTOXICATING LIQUORS — Sales. — Pen. Code Tex. 
art. 110, provides that “‘any person who shall pursue or 
follow any occupation, calling, or profession, or do any 
act taxed by law, without first obtaining a license 
therefor, shall be fined,” etc.: Held, thatin a district 
where local option had been declared, but was void for 
defect in the proceedings, one who tendered the 
amount of the tax due for selling liquors and demanded 
a license, which was refused, was punishable for selling 
liquors without a license.—Curry v. State, Tex., 13 8. W. 
Rep. 7738. 

52. JUDGMENT.—A petition to vacate a judgment al- 
leged that after answer, but before judgment, in 
garnishee proceedings against petitioner as a debtor of 
one W T petitioner discovered that the W T named inthe 
garnishee summons was not the W T to whom he was 
indebted ; that, on representing these facts to the judg- 
ment creditors’ attorney, the attorney promised to 
drop the garnishee proceedings; and that, relying on 
such promise, petitioner paid no further attention to 
the proceeding: Held, that a judgment afterwards en- 
tered against petitioner as garnishee would be set 
aside, under Code Iowa, § 2522.— Searle v. Fairbanks, etc. 
Co., Iowa, 45 N. W. Rep. 571. 

58. JUDGMENT—Equitable Relief.— On an administra- 
tor’s sale of land the widow of decedent became the 
purchaser; but, his debts not having been paid, the es- 
tate was subsequently ordered intothe hands of the 
public administrator. On the representations of a 
creditor, that he would make the land pay $1,000 of de- 
cedent’s debts, the probate court ordered a resale, and 
the creditor bid it in for only $100. He subsequently in- 
stituted proceedings to have the widow’s dower as- 
signed, wherein he was adjudged the owner of the land, 
subject to her dower right: Held, that these proceedings 
having been pending for four years, and having been 
defended by the widow, she could not afterwards sue 
to have the judgment therein set aside on the ground 
of collusion and fraud between the public administra- 
tor and the creditor at the resale of the land. — Murphy 
v. De France, Mo., 13 8. W. Rep. 756. 

54. JUDGMENT—Set-off.—Where the plaintiff in a judg- 
ment against two defendants—one as principal, the 
other as surety—is a non-resident of the State, and 
without property here, a debt due from him tothe 
principal may be set off in equity against the judgment; 
and a bill for that purpose will be entertained in the 
country in which the judgment was rendered.— Living- 
ston v. Marshall, Ga., 11 8. E. Rep. 542. 

65. JUSTICE OF THE PEACE — Jurisdiction. — Where 
plaintiff filed with a justice a note indorsed “Paid,” 
upon which he appeared as a co-maker with defendant, 
and an entry was made on the docket that plaintiff 
claimed he was surety for defendant, and had paid the 
note for him, and afterwards defendant obtained a 
change of venue, filed this record before a second 
justice, and entered his appearance, he cannot question 
the jurisdiction of the second justice.—Bufington v. Sipe, 
Ark., 138. W. Rep. 763. 

56. LIBEL.—A published statement to the effect that 
plaintiff was not actuated by patriotism or love of his 
guild in soliciting subscription for a world’s fair from 
the tradesmen in his line of business, but by the desire 
to earn a salary of $2.50 per day, is not libelous per se.— 
Goldberger v. Philadelphia Grocer Pub. Co.,U. 8.C.C. (N. 
Y.), 42 Fed. Rep. 42. 

57. LICENSE Tax—Voluntary Payment.—The sum paid 
for a liquor license for one year cannot be recovered 
from the State because an order prohibiting the sale 
of liquor in the territory covered by the license is made 
immediately after it was granted, on the application of 
a majority of the inhabitants, under Mansf. Dig. Ark. § 
4554, providing that the sale of any liquor within three 
miles of achurch may be prohibited on such applica- 
tion.— Peyton v. Hot Spring Co., Ark., 1358. W. Rep. 764. 
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58. LIFE INSURANCE—Application.— Insured was not 
asked as to his income, but after he had signed his ap- 
plication, the statement in which were warranted, the 
agent, without his knowledge, inserted a statement 
that it was not less than $100a week. This statement 
was in a different handwriting from the rest of the ap- 
plication, and the policy was issuea by the home office: 
Held, that the company was liable, though insured was 
practically insolvent, and his income was much less 
than $100.—Sawyer v. Equitable Accident Ins. Co.,U. 8. C. 
C. (Wis.), 42 Fed. Rep. 30. 

59. LIMITATION OF ACTIONS.— Where a cause of action 
upon an agreement does not accrue until after the 
death of one of the parties, the statute of limitations 
will not begin to run on the claim of the estate of the 
deceased upon such agreement until an administrator 
or executor authorized to collect or enforce the pay- 
ment of the cluim has been appointed. — Mills v. Mills, 
Kan., 23 Pac. Rep. $44. 

60. MANDAMUS—Notice.—An alternative writ of man- 
damus commanding a city and certain of its officers, to 
perform certain acts necessary to the raising ofa tax 
to satisfy relators’ judgment against the city, and 
“such persons as may be elected to fill vacancies in 
the board of revision and assessment” to accept that 
office, qualify, and assess a tax, is bad on demurrer, it 
showing that some against whom it is directed have 
had no notice, and are not ascertained.— United States v. 
City of Elizabeth, U. 8. C. C. (N. J.), 42 Fed. Rep. 4. 

61. MASTER AND SERVANT — Defective Appliances.— 
Plaintiff was injured while operating sawing-machines 
in defendant’s car shops, owing to the unexpected 
starting of the machinery when he was changing saws. 
In an action to recover for the injuries, defendant in- 
troduced evidence tending to show piaintiff knew of 
the defect in the machinery which occasioned the 
accident, and requested an instruction that, if plaintiff, 
with this knowledge, placed his hand upon the saw, he 
was guilty of contributory negligence, and could not 
recover: Held, that the denial of this request was pre- 
judicial error.— Odell v. New York Cent. G H. R. R. Co., 
N.Y., 24 N. E. Rep. 478. 


62. MASTER AND SERVANT—Injury to Child.—A child of 
tender years can recover from his master for injuries 
received from machinery which the master negligently 
ordered him to oil, and the dangerous nature of which 
he could not propeily appreciate, if he used due care 
according to his capacity.—Ainckley v. Horazdowsky, Iil., 
24 N. E. Rep. 421. 


63. MECHANICS’ LIENS — Sub-contractors. — Under 
Laws N. Y. 1885, ch. 342, § 1, providing that the owner 
shall not be liable to pay, by reason of liens filed, a 
greater sum than the price stipulated and agreed to be 
paid in such contract, the premises are not liable to 
liens filed ufter work has been abandoned by a con- 
tractor who has received in full installments due ac 
cording to the contract, whether or not the cost of 
completing the work would be less than the balance of 
the contract price, there being no provision for the 
coupletion of the work by the owner, nor any under- 
standing that he should proceed with it.—Larkin v. Mc- 
Mullin, N. Y., 24 N. E. Rep. 447. 


64. MORTGAGE—Authority of Agent.—A mortgage was 
negotiated through the attorney for the mortgagee, 
who was suthorized to retain the mortgage and collect 
the interest, but not the principal. The attorney 
received two payments on the principal, and on each 
occasion exhibited the mortgsge. On making a third 
payment the mortgagor did not see the mortgage, but 
was informed, as was the fact, that it was inthe actual 
possession ofthe attorney: Held, that the mortgagor 
had a right to rely upon the apparent authority of the 


attorney to receive the payments.—Crane v. Gruenewald, , 


N. Y., 24 N. E. Rep. 456. 

65. MORTGAGE— Partnership. — Defendant, being in- 
debted to plaintiff bank, executed to it a mortgage con- 
ditioned that, if he should pay unto the bank all prom- 
issory notes, checks, or bills of exchange “which 





have been or shall be at any time hereafter made, 
drawn, indorsed, or accepted by the said [defendant], 
and which have been or shall at any time be discounted 
by the said bank for his benefit, and shall pay all over- 
drafts made by him, and all balances of account, and 
all sums of money due or owing by him to the said 
bank upon any account whatever, then this conveyance 
shall be void:” Held, not to cover the indebtedness of 
a firm of which defendant subsequently became a mem- 
ber.— Bank of Buffalo v. Thompson, N. Y., 24 N. E. Rep. 
473. 

66. MORTGAGE—Power of Sale.— A mortgage which 
gives a power of sale to the mortgagee, “his heirs or 
assigns,” does not authorize a sale by one to whom the 
mortgage, but not the note which it secures, is assigned, 
since a mortgage is not assignable at law.—San/ford v. 
Kane, ill., 24 N. E. Rep. 414. 

67. MORTGAGE—Redemption.—Allegations in a bill to 
redeem that the loan was usurious, and that after the 
sale the purchaser agreed to allow the mortgagor to 
redeem, are not sustained by evidence that the mort- 
gagor paid the commission of the broker who nego- 
tiated the loan, in addition to legal interest, and that 
after the sale the purchaser offered to resell to the 
mortgagor at a price which the latter refused to give.— 
Ryan v. Sandford, Il., 24 N. E. Rep. 428. 

68. MUNICIPAL CORPORATION — Bridges. — Local Acts. 
Mich. 1889, which gave the Detroit park commi:sioners 
custody and control of the bridge across Detroit river, 
is in contravention of the federal law, and void, so far 
as it confers the legislative power of regulation, but 
valid as to the administrative powers to appoint, and 
to enforce regulations made by the council; and, where 
the latter had assumed to appoint certain per-ons as 
engineers and bridge-keepers, a peremptory writ of 
mandamus will be issued to remove them, and to direct 
the council to relinquish all administrative power over 
said bridge.— Commissioners v. Common Council, Mich., 45 
N. W. Rep. 508. 

69. MUNICIPAL CORPORATIONS—Defective Streets.—In 
an action against a city for personal injuries caused by 
the falling of an awning on plaintiff while passing along 
the sidewalk, evidence that the awning for several 
years, had been covered with boards in violation of an 
ordinance, and that snow had been allowed to accumu- 
late on it for some time before the accident, the weight 
of which caused the fall,is sufficient to warrant a find- 
ing that the city was chargeable with notice of its de- 
fective condition.—Bieling v. City of Brooklyn, N. Y., 24 
N. E. Rep. 389. 


70. MUNICIP4L CORPORATIONS—Officers.—Where a city 
treasurer, with knowledge of the mayor, who has a 
supervisory power over all the city’s officers, directs 
the tax collector to levy on and sell the property of a 
bank to make a tax levied on its stockholders, and the 
treasurer afterwards receives the tax knowing that it 
was made from a sale of the bank’s property, the city 
is chargeable with knowledge of the unlawful proceed- 
ings of its officers, and is liable to the bunk for the 
proceeds of the sale, without previous demand, in an 
action for money had and received. — Teall v. City of 
Syracuse, N. Y., 24 N. E. Rep. 450. 


71. MUNICIPAL CORPORATIONS— Ordinances. — Where, 
in a suit by a city, judgment is rendered declaring an 
ordiuance valid, the city cannot, in a subsequent suit 
against it by the defendant therein, attack the validity 
of the ordinance on any ground which existed and 
might have been urged in the former action.— Keokuk 
Gas-light § Coke Co., v. City of Keokuk, lowa, 24 N. E. 
Rep. 555. 

72. MUNICIPAL ORDINANCES— Validity. — Section 9 of 
the act to incorporate cities of the second-class, pro- 
viding “that no ordinance shall contain more than one 
subject, which shall be clearly expressed in its title,’” 
is mandatory upon the city council. — Missouri, Pac. Ry 
Co. v. City of Wyandotte, Kan., 23 Pac. Rep. 950. 

73. NEGLIGENCE—Railroad Company.— Plaintiff, who 
was injured at a railroad crossing, being on the seat 
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with the driver, and having the same knowledge of 
the road, and opportunities of discovering danger, the 
rule that the driver’s negligence may not be imputed to 
the traveler had no application.—Brickell v. N. Y. Cent. 
§ H. R. R. Co.,N. Y., % N. E. Rep. 449. 

74. NUISANCE—Pleading.—A declaration by a tenant, 
in an action against his landlord, alleging that prior to 
his lease the latter had built an addition to the house 
extending over a well, partly filling it with rubbish, and 
making no provision for drainage, whereby it became 
filled with dead vermin and filth, sending bad odors and 
disease through the house, the source of which was 
unknown to plaintiff, and was concealed from him by 
defendant, alleges the construction and continuance of 
a nuisance, and discloses a cause of action.—Kern v. 
Myll, Mich., 45 N. W. Rep. 587. 

75. OFFICERS — Executive and Legislative Appoint- 
ments.—The governor can make no valid appointment 
to an office which at the time of the appointment is 
rightfully held by an incumbent whose term has not yet 
expired. Such an appointment being invalid at its in- 
ception, neither the surrender of the officer by the 
then incumbent, nor future acts of the governor, can 
make it valid.—State v. Peelle, Ind., 24 N. E. Rep. 440. 

76. PARTITION.—Under Gen. St. Ky. ch. 63, art. 5, §6, the 
court cannot order a partition by which one of the 
joint owners would be obliged to take less than his 
share of the land, with compensation from the other in 
money. If there cannot be a proper partition, the land 
must be sold, and the proceeds distributed.— Wrenn v. 
Gibson, Ky., 13 8. W. Rep. 766 

77. PARTY-WALL — Contract.— Where the owner of 
land builds what he intends to be a party-wall, and 
places it by mistake entirely upon the land of the ad- 
joining owner, a promise by such owner to pay for half 
the cost of such wall is a good consideration for an ad- 
ditional contract, since he is under no legal obligation 
to pay for it.— Grimley v. Davidson, Ill., 24 N. E. Rep. 439. 


78. PHYSICIANS— License. — Under chapter 68 of the 
Session Laws of 1870, an act to protect the people of 
Kansas from empiricism, and to elevate the standing 
of the medical profession, it is unlawful for a person to 
furnish medicine as a practicing physician unless 
authorized to practice medicine in accordance with the 
provisions of the statute; and a person so furnishing 
medicine cannot recover in a civil action for medicine 
prescribed as a physician.— Underwood v. Scott, Kan., 23 
Pac. Rep. 942. 


79. PRACTICE—Change of Venue. — On transfer of a 
cause from one circuit to another, under How. St. Mich. 
§ 6495 et seq., because of the disqualification of the cir- 
cuit judge, an order of a circuit court commissioner or 
judge of an adjoining circuit, sending it to a county 
where no one ofthe parties or their attorneys reside, 
made for considerations of convenience, is in con- 
travention of section 6499, and unauthorized, and man- 
damus will lie to set it aside.—Simpson v. Alpena Circuit 
Judge, Mich., 45 N. W. Rep. 595. 

80. PRACTICE—Service of Summons.—A defendant who 
appears in a case to object to the jurisdiction of the 
court over him, by reason of defective service of sum- 
mons, must point out specifically the defects com- 
plained of; and an objection “that no certified copy of 
the summons therein has been served on the defendant 
as required by law” is too generaljto be available.— 
Brown v. Goodyear, Neb., 45 N. W. Rep. 618. 


81. PRACTICE -Stipulations.—The district court is not 
bound by the oral agreements of counsel not made in 
open court, and this is especially true where the coun- 
sel differ as to what the oral agreements in fact were.— 
Clark v. Dekker, Kan., 23 Pac. Rep. 956. 


82. PRACTICE — Summons — Railroad Company. — A 
return upon a summons against a railroad company 
that it was “served by delivering a copy thereof, with 
the indorsements thereon duly certified, to Mr. Fish, 
agent of the within railroad company,” is of itself no 
sufficient evidence of service, as it contains no descrip- 





tion or hint of the character of his agency.— Dickerson v. 
Burlington G M. R. R. Co., Kan., 23 Pac., Rep. 936. , 

83. PRINCIPAL AND SURETY—Discharge of Surety.—An 
acceptance of the bond of a tax collector by the county 
court, knowing that the name of a responsible surety 
has been erased therefrom, and that of another sub- 
stituted, without the knowledge or consent of the other 
sureties, will discharge them from their obligation.— 
State v. McGonigle, Mo., 138. W. Rep. 758. 

84. PUBLIC LAaNDsS—Patent.— Where a party entitled 
to the benefits of the pre-emption laws of the United 
States makes a pre-emption filing in this State, but dies 
belore consummating his claim, and his administrator 
files the necessary papers to complete the same, and 
upon payment for the land obtains from the United 
States a patent granting the land unto the “heirs” of 
the deceased pre-emptor,”’ the word “heirs’’ in the 
patent is to be construed with reference to the laws of 
this State.— Waldwell v. Miller, Kan., 23 Pac. Rep. 945. 

8. PUBLIC LANDS—Reservations.—The general public 
domain is open to private entry, and lands cannot be 
said to be reserved for such entry. Thelands reserved 
are those severed from the mass of public lands, and 
appropriated for governmental purposes.— United States 
v. Garretson, U. 8.0. C. (Ala.), 42 Fed. Rep. 22. 


86. PUBLIC LaNDS—Void Entries.— Actions are main- 
tainable in the national courts, against the government 
of the United States, to recover the purchase price 
paid upon void entries of public land, under the pro- 
visions of the act of congress of March 8, 1887, authoriz- 
ing suits against the United States.— Emmons v. United 
States, U. 8. C. C. (Oreg.), 42 Fed. Rep. 26. 


87. QUIETING TITLE. — Where a bill to quiet title is 
brought by one not in possession, the allegation that 
the land is unoccupied, being material, must be proved 
in order to entitle the complainant to recover.—Glos v. 
Randolph, Il., 24 N. E. Rep. 426. 


88. QUIETING TITLE — Adverse Possession. — Where 
land is uncultivated and in the actual occupation of no 
one, the party holding the legal title is deemed to be in 
possession thereof, and may maintain an action to re- 
move a cloud from his title.— Lejeunk v. Harmon, Neb., 
45 N. W. Rep. 630. 


89. RAILROAD COMPANIES — Fires. — Where a fire is 
kindled upon lands adjoining a railway track by sparks 
from a locomotive engine, the presumption of negli- 
gence arises from that fact without further proof. But 
this presumption may be met and overcome by satis- 
factory proof that the engine was properly constructed 
and managed, and in suitable repair.— Daly v. Chicago, 
M. ¢ St. P. Ru. Co., Minn., 45 N. W. Rep. 611. 


90. RAILROAD CoMPANIES—Negligence.—A person who 
is injured by a train, while walking along a railroad 
track, cannot recover therefor against the company, 
unless he shows that the accident was caused by its 
wanton or willful negligence, since he is guilty of gross 
negligence in using the railroad track as a highway.— 
Roden v. Chicago § G. T. R. Co., Ill., 24 N.E Rep. 425. 


91. RAILROAD ComPaNy— Stock Killing.— The owner 
of lands, by persistently keeping open a gate through 
which stock escapes, may release the railroad com- 
pany from liability ; and a tenant who has the right to 
use such lands jointly with the owner has no greater 
right than he.—Manneli v. Burlington, C. R. G N. Ry. Co., 
Iowa, 45 N. W. Rep. 569. 


92. RAILROAD COMPANY—Trespass.—The title to land 
appropriated by a railway company under the provis- 
ions of article 9, ch. 28, of the Complied Laws of 1885, 
remains in the owner of the soil; and the railway com- 
pany has the right to remove only so much thereof as 
may be necessary for the construction and répair of its 
road.—EZarlywine v. Topeka, 8S. ¢ W. Ry. Co., Kan., 23 Pac. 
Rep. 940. 

98. REMOVAL OF CaUsES — Time of Application. — 
Under the act of March 3, 1887, an action pending in a 
State court may be removed by defendant tothe federal] 
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court, although neither party is a resident of the dis- 
trict.—Uhle v. Burnham, U. 8. C. C. (N. Y.), 42 Fed. Rep. 1. 


94. REPLEVIN—Bond.—When an undertaking given by 
a defendant in replevin under Code Civil Proc. N. Y. § 
1704, to retain possession of the property, recites that 
the property taken was that described in the requisi- 
tion, he is estopped to deny that such property came 
into his hands. — Martin v. Gilbert, N. Y., 24 N. E. Rep. 
460. 


9%. REPLEVIN—Petition.—Where a petition in an ac- 
tion of replevin contained nearly all the allegations 
required in the affidavit prescribed by section 182 of the 
Code of Civi Procedure, and was verified upon the 
belief of the plaintiff, and filed in the clerk’s office, and 
a writ of replevin issued thereon, the writ is voidable 
and not void; and the court, upon such terms as may 
be just, may permit an affidavit in proper form to be 
made and filed as of the date of the commencement of 
the action.—Lewis v. Connolly, Neb., 45 N. W. Rep. 622. 


96. SCHOOL-DISTRICTS — Liquor Licenses. — Where a 
portion of more than one school district is within the 
limits of an incorporated village, the moneys received 
by its corporate authorities for liquor licenses will be 
equally divided between such districts.—State v. White, 
Neb., 45 N. W. Rep. 631. 

97. SEDUCTION—Evidence. — Evidence held sufficient 
to sustain a finding that defendant seduced plaintiff.— 
Egan v. Murray, lowa, 45 N. W. Rep. 563. 


98. COUNTY-SEAT—Petition.—Under chapter 174, Laws 
1889, relating to the removal of county-seats, the notice 
of the meeting of the county commissioners to act upon 
the petition of legal voters for a change of a county- 
seat must be published and posted as therein required, 
in order to give the commissioners jurisdiction to 
proceed.—State v. Board County Commrs., Minn.,45 N. W. 
Rep. 614. 

99. STATUTES—Repeal.—To justify a court in holding 
that an act of the legislature is repealed by one sub- 
sequently passed, it must appear that the later enact- 
ment is certainly and clearly in hostility to the earlier. 
If by any reasonable construction the two statutes can 
stand together, they must so stand. It is only in the 
event that harmony is impossible that the earlier enact- 
ment is repealed.—State v. Archibald, Minn., 45 N. W. 
Rep. 606. 


100, TAX- DEED—Description.—In ejectment defendant 
claimed under a tax-deed in which the land was de- 
scribed by two boundary lines that did not inclose it 
nor determine its shape or form, and both the notice of 
sale and the assessment rolls contained the same de- 
scription: Held, the deed was void for uncertainty.— 
Zink v. McManus, N. Y., 24 N. E. Rep. 467. 


101. TAXES—Exemption.—The mere use and occupancy 
of premises for educational purposes by a school or 
seminary, under a lease from the owner thereof, do 
not entitle him to claim the benefit of the statutory ex- 
emption from taxation.—State v. Bell, Minn., 45 N. W. 
Rep. 615. 

102. TAX-SALES—Redemption Notice. — The redemp- 
tion notice required to be given prior to the execution 
of the tax deed, and the proof of publishing and post- 
ing the same, should be filed and preserved in the of- 
fice of the county clerk ; and a copy of such notice, cer- 
tified to by the county treasurer, who has not the of- 
ficial custody of the same, is not receivable in ad- 
vance with the same effect as the original, under 
section 372 of the Civil Code.—Bergman v. Bullitt, Kan., 
23 Pac. Rep. 938. 


1038. TENANCY IN COMMON.—Tenants in common can- 
not recover an entire tract of land in which they claim 
acertain undivided interest, where defendant shows 
adverse possession as to part of it against some of them. 
—Allen v. Peters, Tex., 13 8. W. 767. 

104. TRESPASS—Agent.—Where one who was receiv- 
ing wages for logging, cut and carried away logs from 
the lands of plaintiff and delivered them to his employer, 





the latter is equally liable with him for damages, 
especially where the evidence tends to show that the 
employer directed him to cut from part of plaintiff's 
lands.—Lee v. Lord, Wis., 45 N. W. Rep. 601. 

105. TRESPASSING ANIMALS.—In an action for personal 
injuries suffered from a ram trespassing on plaintiff's 
premises, the evidence showed that defendants had 
agreed with a man that he should occupy and work 
their farm, take care of all the stock, and that the 
yearly produce of the farm and increase of the stock 
should be divided ; defendant< to have the right of go- 
ing on the farm, but in no way to interfere with its 
management. There was a ram on the place when this 
agreement was entered into which was traded, without 
the knowledge or consent of defendants, for the vi- 
cious animal that injured plaintiff: Held, defendants 
were not liable as owners of the ram.—Marsh v. Hand, 
N. Y., 24 N. E. Rep. 463. 7 

106. TRUST.—Where land is conveyed for the purpose 
of defrauding the grantor’s creditors, and after the 
death of both parties the grantee’s heirs convey the 
land to one of the grantor’s heirs, a court of equity will 
not decree such heirs to be a trustee for his co-heirs, 
since a fraudulent conveyance, though void as to cred- 
itors, is good as between the parties and their heirs.— 
McElroy v. Hiner, Ul., 24 N. E. Rep. 435. 

107. VENDOR’S LIEN— Deed.—Under Mansf. Dig. Ark. § 
474, providing that a vendor’s lien, when the same is 
expressed upon or appears from the face of the deed, 
shall inure to the benefit of the assignee of the note or 
obligation given for the purchase money of the land, 
such lien will not pass to the assignee where the 
vendor has conveyed by an absolute deed. — Crossland 
v. Powers, Ark., 13S. W. Rep. 722. 

108. WATER-RIGHTS—MILL dams. — Section 14, ch. 66; 
Comp. Laws 1885, does not apply to actions for the re- 
covery of damages where the upper proprietor, who 
has actually built, and has in operation, a mill and 
mill-dam, seeks to have the dam of the defendant 
abated or lowered on account of being an obstruction 
or nuisance, and has commenced, within two years 
after the completion of the dam of the defendant, an 
action to abate or lower it.—Hardesty v. Bali, Kan., 23 
Pac. Rep. 937. ° 

109. WILLS—Probate in Another State.— A will should 
be first admitted to probate inthe jurisdiction of the 
testator’s last domicile; butin admitting a will to pro- 
bate the court must be presumed prima facie to base its 
adjudication respecting the last domicile upon sufficient 
evidence, and, under such circumstances, the probate 
and record thereof can only be questioned by some ap- 
pellate or direct proceeding. — Corrigan v. Jones, Colo., 
23 Pac. Rep. 913. 

110. WITNESS— Husband and Wife. — In an action 
against one of two joint makers of a note, where the 
defense is payment by the other maker, the wife of 
such other maker is not a competent witness, since her 
husband is directly interested in the result of the ac- 
tion.—Craig v. Miller, Ill., 24 N. E. Rep. 431. 

111. WitnEss—Physician.—Code Iowa, § 3643, forbids 
physicians to testify as to communications made to 
them in their professional capacity, unless the party in 
whose favor the prohibition is made waives the right 
conferred: Held, the fact that plaintiff testified to her 
general good health during several years prior to an 
accident, and that a certain physician had occasionally 
attended her, constituted no waivers of the right, and 
it was error to allow him to testify to communications 
then made as to her condition of health.— McConnell v. 
City of Osage, lowa, 45 N. W. Rep. 550. 











